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To:

Waipa District Council’s submission on the Local
Government (Water Services) Bill

The Committee Secretariat, Parliament’s Finance and Expenditure Select
Committee

Email: fe@parliament.govt.nz

o

Waipa District Council (the Council) appreciates the opportunity to make a submission
on the Local Government (Water Services) Bill (the Bill).

The Council supports the submissions of Taituara, Local Government New Zealand,
Waikato Regional Council, and Waikato Water Done Well.

The Council supports the overall purpose of the Billin clause 3, to establish a framework
for local government to provide water services in a “flexible, cost-effective, financially

sustainable, and accountable manner”.

The Council submits that some amendments should be made to improve the
effectiveness of the Bill in meeting its general purpose.

Waipa District Council does not wish to be heard in support of this submission.

The main points raised in the Council’s submission are the following:

6.

Provision for Mergers. The Bill should include specific provision in Part 2 for enabling
potential future mergers between waters service organisations. The definition of a water
organisation should be extended to any entity resulting from a restructure or merger of
two or more water organisations.

Transfer of assets. The Bill should be clarified (clause 11 and Schedule 2) so that all
Council owned assets solely used for the purpose of the water services activity that are
being transferred to a new water organisation, should also be deemed to transfer to the
new water organisation without the need for specifically listing these assets in a transfer
agreement. The reason for making the amendment is because of the unintended
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10.

11.

consequence of omitting an asset from the agreement and lack of a process to make
the transfer of the omitted asset.

Powers of Entry. The Council submits that that the Bill should be amended to be
consistent with the powers of entry set outin the Local Government Act (LGA). Currently
the powers of entry in the Bill are very circumscribed and limited with a requirement to
secure agreement from landowners prior to entry. This requirement is not considered
workable and in the Council’s view, should be reversed to accord with the general
power to enter land granted territorial authorities under Section 171 of the LGA.

Residual Council Responsibilities. The Bill should clarify that those activities such
making bylaws (clause 146) and drinking water catchment plans (clause143) are not
‘water activities’ and the costs incurred in their preparation will not be subject to
economic regulation under the Bill, but will rather be recovered by territorial authorities
through the standard charges mechanism.

Transfer Agreements and Water Services Contracts. The Council submits that
Clause 11 and Schedule 2 should be clarified so that all contracts relating solely to a
water services activity being transferred from a territorial authority to a water
organisation should be considered new or novated contracts.

Development Contributions

Waipa DC is concerned about a lack of certainty with the proposed development
contributions regime in the Bill, in particular the way in which the transition from council
collection of development contributions (under its own Development Contributions
Policy) to a water organisation collecting development contributions under its own
Development Contributions Policy, will occur. The key risks that Waipa DC is concerned
about are: (1) a higher risk of legal challenge (due to the uncertainty in the Bill), and (2)
an inadvertent funding gap, where neither a council nor a water organisation are
empowered to require and collect development contributions for capital expenditure
incurred in relation to water infrastructure following the transfer of assets to the water
organisation.

Waipa DC acknowledges that the Bill makes arrangements for the collection of
development contributions by water organisations, and in reliance on a council’s policy,
and supports those arrangements. However, the need for certainty across the transition
periodis critical, for the financial sustainability of both councils and water organisations.
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Discussion

Clauses 82(6) and 83 of the Bill imply that the Council may continue to require
development contributions after the establishment of the water organisation (and for
that matter financial contributions under the RMA), and pending the water organisation’s
reliance on its own policy, but they do not expressly authorise that, and do not refer to
collection for the life of the relevant Long-Term plan (or, the water services strategy),
which is required to cover at least 10 consecutive financial years.

The implication of the lack of express authorisation, and reliance on an implicit
authorisation, is a lack certainty for councils, any future water organisation and
developers, given that councils may no longer own the water services assets or be
incurring the relevant capital expenditure itself.

The doubt arises from the operation of the LGA. Although section 106(6) of the LGA
provides that a Development Contributions Policy “must be reviewed at least once every
3 years”, suggesting the Council can continue to require development contributions in
accordance with that policy in the meantime (section 198(2) LGA), section 199 of the
LGA only allows the Council to require development contributions “if the effect of the
developments is to require new or additional assets or assets of increased capacity and,
as a consequence, the territorial authority incurs capital expenditure to provide
appropriately for” the infrastructure concerned.

Once water services assets are transferred to a water organisation, a council will no
longer be the entity incurring capital expenditure for those assets, which brings into
question its ability to validly require the payment of development contributions under
the LGA, even though the council’s policy may provide for the relevant development
contributions. If a council cannot continue to collect development contributions, then
this important revenue stream will be lost, and significant financial hardship could
result.

The Bill needs to be clear that a territorial authority (which will become a shareholder in
a water organisation) can continue to require and collect development contributions
underits Development Contributions Policy, untilthe new water organisation hasits own
Development Contributions Policy (which will follow the adoption of its own water
services strategy).

Further, while clause 93 authorises a council to “extend” its Development Contributions
Policy to cover the “operations” (which should be amended to read “infrastructure”) of
the water organisation (where it has not adopted its own policy), the Bill is silent on
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12.

13.

14.

15.

16.

whether the LGA or Bill provisions apply to the extension (other than requiring the
extended policy to include the information required by clause 87). This leaves
uncertainty and risk of challenge, and it should be made clear which consultation (and
other) requirements apply to an extended policy.

Clarity on Schedule 1 - Transfer of employees. The Bill makes provision (Schedule 1,
clause 1) for the transfer of employees from one water organisation to another.
Clarification is required that this transfer ability also applies to transfers from a territorial
authority to a water organisation.

Redundancy payments. The Bill requires clarification around the payment of
redundancy payments that are alluded to the provisions addressing the transfer of
employees (Schedule 1, clause 1 and subclause 3). The Council is concerned that if an
employee does not accept the terms of a transfer offered, they may be entitled to
redundancy under the terms of their contract with the Council which could result in
significant costs to the Council. The result could also undermine the strategic objective
of retaining staff.

Audit arrangements for water service strategies. Clarification is required regarding
the provisions for auditing of water service strategies (Schedule 4 clause 2, subclause
(1)(a)). The provision only states that a complete set of audited financial statements be
included in the water services annual report. Clarification of what is required and
entailed would be helpful.

Asset Management Planning. The Bill should be amended so that Asset Management
Planning is a direct statutory requirement and not a matter for a water organisation
direction, as currently provided for in the Bill (clause 209, subclause (1) (b)). Asset
Management Plans are considered an essential foundational aspect of water
infrastructure management and planning.

Small Rural Water Supply Schemes. The Bill should include specific mention of how
small rural domestic drinking water supply schemes are to be provided for. Council
supports the increase in the threshold of number of consumers receiving supply from a
water supply provider to more than 25 before the Water Services Authority — Taumata
Arowai will be required to have regulatory oversight (Subpart 9 clause 302 10(1).
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17. Proposed Standards for Wastewater and Stormwater Environmental Performance.

Currently multiple resource consents impacting the same natural resource are
consented and renewed on an ad hoc individual basis, often driving expensive gold-
plated solutions that have a negligible benefit to the natural resource. For water service
providers, renewing consents is a major driver of infrastructure capital works (most
costs relate to wastewater infrastructure). In some instances, despite significant
investment in treatment plants, the measurable benefit to the water body downstream
is negligible. There is a real opportunity for an integrated catchment plan that informs
the best return on investment through:
a) nutrient balancing between wastewater treatment plants (council and industry)
b) anoffsetregime toreduce the impact of diffuse discharges (which often have the
largest contaminant load within a catchment compared to point source
discharges).
While work is underway to develop such a form of smart consenting, the proposed “one
size fits all” standards in Bill 3 are not consistent with achieving this if they are to apply
without exception. Although standards may reduce the cost on providers, there may still
be wasted investment in terms of improving water quality outcomes in a catchment.
The standards will be focused on a single point of discharge without having regard to the
overallreceiving environment. It is submitted that integration with RMA reform needs to
occur to achieve a shift from ad hoc to strategic investments. Exceptions to standards
should be available where a water service provider can put forward a smarter approach
to consenting which can significantly reduce costs, but also have a significant impact
on the overall health of the water body.

Specific comments

Section Issue Suggested Amendment

The drafting in section 97(4) Itis recommended that
creates a lot of ambiguity over this ambiguity is rectified
] whether a Council would have an so that the purpose of
adding of new obligation (or not) to amend its section 97(4) and its
SEL PR EE | ong Term Plan, if its LTP does not
the Local provide for the transfer of water
Government Act

2002

Schedule 12
proposed

relationship with the duty
in section 97(2) is clearer.
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Section Issue Suggested Amendment
assets and the Council wished to
make such a transfer.

The wording in the proposed
section 97(4) is not clear enough
to displace the duty in section
97(2), particularly when read with
section 97(3) which specifically
provides exceptions to the duty in
section 97(2).

Charging provisions that allow a Suggest amending the Bill

SEE e water services provider to collect  toincluding a

Water

- growth investment from non- consequential
organisation connected customers otherthan ~ amendment of the Local
PEVEEE TR i development contributions. Government (Rating) Act

2002 to allow for water
Under the Local Government organisations to charge a
(Rating) Act 2002 a council can targeted rate to recover
charge a targeted rate to recover the cost of water
all or part of its investment in infrastructure investment
growth infrastructure, including for growth from benefiting
waters infrastructure. This landowners ahead of
targeted rate can be charged development occurring
based on (for example) a land area and the land then being
within a serviced liable for development

catchment. Whilst perhaps nota contributions.

common practice for councils

across the country, the ability to Such a charging

levy a targeted rate provides the mechanism would be

opportunity to recover investment  consistent with the

from benefiting landowners ahead Infrastructure and Funding

of development occurring and the  and Financing Act and
allow water organisations
to manage charges and
financing of smaller scale
infrastructure on balance
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Section

Issue
land being liable for development
contributions under the LGA.

This targeted rate mechanism has
the following material benefits:

It reduces the Council’s
carrying value of debt by the
quantum of targeted rates
collected,

Itincreases the Council’s
revenue and therefore
decreases its debt to revenue
ratio for the purposes of
assessing debt covenants,
increasing its borrowing
capacity

Itincreases holding cost of
serviced developable land
thereby encouraging
landowners to develop land as
infrastructure is builtin line
with Council development
strategies and improving land
supply to the housing market.

The Bill does not currently provide
for a Water Organisation that is
not a Council to enact a similar
charge.

Suggested Amendment
sheet without associated
overheads.

Consultation processes
should be included to
ensure landowners
benefiting, and therefore
liable for the charges, are
consulted with.

Such a provision should
also require a water
organisation to assess the
balance between a
targeted rate to be
charged ahead of
development and a
development contribution
to be charged when
development occurs.
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