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MAY IT PLEASE THE COMMISSIONERS:

1. INTRODUCTION

1.1 These opening legal submissions are presented in support of an application

by RS Sand Ltd (Applicant) to construct and operate a sand quarry

(Project) at 77 Newcombe Road, Cambridge (Site).

2. PROJECT DESCRIPTION

2.1 The Project has been well described in the AEE and the s 42A Reports.' In

summary, however, it comprises:

(a)

(b)

(<)
(d)

The development and operation of a sand quarry, intending to
extract about 400,000 tonnes of sand per year for approximately
25 years. The quarry is located about 3km to the east of the

Cambridge town centre, accessed off Newcombe Road.

A main pit area of 23 ha, that will be progressively extracted, and
rehabilitated as the pit moves through a currently proposed 5-
stage development plan, and a separate area of about 4 ha for a

processing plant and a stockpiling and sorting area.
Ecological restoration is proposed over an area of 14 ha.

The quarry proposes to operate 10 hours per day (7am - 5pm)
weekdays and 5 hours (7am - 12pm) on Saturday, with no activity
on public holidays. Quarry truck movements from the site are
capped at a maximum of 400 movements per day (200 trucks
both arriving and departing), however the likely average number
of daily movements will more likely be half of that, ie in the order
of 156 (ie 78 trucks arriving and departing over that 10 hour

period).

"WDC s 42A Report, [36]{53]
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3.4

OUTSTANDING ISSUES FROM SECTION 42A REPORTS

Each of the Waikato Regional Council (WRC) and the Waipa District Council
(WDC) have prepared s 42A Reports for the purposes of this hearing. In
short, both reports recommend that consent can be granted, however the
WDC report does caveat that recommendation with the suggestion, based
on an independent traffic review, that the potential impacts of trucks

travelling through Cambridge have not been adequately assessed.’

Because of the very high level of agreement between Mr McDean, for the
Applicant, and the planning assessments in the s 42A Reports, | will identify
below those areas where there remains a disagreement between the

expert planners giving evidence to the Commissioners.

The discrete areas of difference between the Applicant and the WDC team

relate to:

@) The need for any additional works to provide for pedestrian or
cycling safety on the old SH1route through Cambridge, as a result

of quarry truck movements associated with the Proposal.?

(b) The nature and extent of the bund opposite the Miller property

at 41 Newcombe Road.*

(o) The proposed term of consent. (Although this does not appear
to be addressed directly in the s 42A Report, the WDC conditions
circulated proposed a term expiring on 1 July 2049, ie a period of

just over 24 years.)

There are no material differences between the Applicant and the WRC. An
issue about the TARP (trigger action response plan) was raised in the
WRC’s s 42A Report®, however that has been resolved between the

planning consultants.®

o oA~ W

WDC s 42A Report, at [13]-[14]. The “five key issues in terms of transportation effects” are at [104].
See also [241].

WDC s 42A Report, at [140].

WDC s 42A Report, at [178].

WRG, s 42A Report, at Exec Summary, penultimate paragraph of p1.

Refer rebuttal evidence of Mr McDean.



4. OUTSTANDING SUBMITTER CONCERNS
4.1 Seventeen submitters have requested to be heard:
@) Paul and Rahel Westlake

(b) Colin Bradley

@) Barry Quayle
(d) Richard Kennaway
(e) Tania Smythe
(f) Ivan Julian and Tania Gray
(8) Wikitoria Jacobs
(h) Brendan Kavanagh
M Vladimir Pachaeco Cueva
() Windsor Park Leasing Ltd
4.2 Cambridge community organisations:
@) Cambridge Chamber of Commerce (Kelly Bouzaid), 47 Alpha
Street
(b) Cambridge Community Board (Jo Davies-Colley)
(o) Cambridge Town Hall Trust (Simon Brew), 79 Queen Street
4.3 National organisations:
@) Royal Forest and Bird Protection Society Incorporated
4.4 The closest residential property to the quarry, occupied by 2 dwellings:
(@) CJ Miller, 41/1 Newcombe Road’

7 WDC s 42A Report, at [81].



4.5 Various parties associated with 42 French Pass Road:
@) Colin Bailey, 42 French Pass Road
(b) Antoinette Powell, 42 French Pass Road
(o) Rhys Powell, 42 French Pass Road
(d) Waikato Sustainability Society Incorporated, ¢/ 42 French Pass
Road
4.6 Many of these (and other) submitters have raised the same issues. In

general terms, those issues relate to effects on or concerns about:*®

@) Traffic
(b) Health/Dust — RCS
(o) Ecology — Stream
(d) Environmental
(e) Sustainability
(f) Amenity Effects
(8) Biodiversity
(h) Cultural
4.7 For the purposes of this hearing, and having reviewed the expert evidence

filed by the submitters, the contentious issues for the hearing are likely to

be:

(a)

NPS-HPL Issue’ - What is the impact of the National Policy
Statement — Highly Productive Land on the Project’s application
for consent, is the exceptions pathway satisfied, and what are the

implications if it is has not been?

8

WDC s 42A Report, at Section 5.2.3 Submissions Summary, pp 18-19

9 Key issue 3 identified by the WDC s 42A Report, at [8]; Section 7.6 Loss of Productive Rural Land at

Pp 46-48



4.8

(b) Effects of quarry trucks travelling through Cambridge™ - How
many trucks associated with the Project are likely to travel
through Cambridge, are those effects legally relevant and, if so,
what are the potential adverse effects and what conditions might

address any legally relevant effects?

(o) Effects of dust/RCS on the immediate neighbours — What are the
likely effects of dust or respirable crystalline silica (RCS) beyond
the boundary of the site, and are they sufficient to warrant

declining consent?

(d) Effects on Landscape/visual amenity of immediate neighbours
(in particular 42 French Pass Road) - What is the degree of likely
effects on landscape character and amenity in respect of views
from residential properties or from equestrian activities, and are

they sufficient to warrant declining consent?
There does not appear to be any substantial contest in respect of:

@) Archaeological evidence - in accordance with the
Commissioners’ Minute, Ms Keith’s evidence is to be taken as

read.

(b) Ecological evidence — my suggestion of no material disagreement
is subject only to what the non-expert evidence to be presented
by Forest and Bird will say (I am assuming that this is non-expert,

because it has not been pre-circulated).

(o) Geological evidence - there is agreement as to the likely

proportion of total silica in the sand resource.

(d) Planning evidence - noting that Mr Chrisp’s planning evidence for
a submitter is primarily focused on a request for there to be
northern ramps added to the Waikato Expressway near

Newcombe Road (which is opposed by NZTA, the relevant road

10

Key issue 1identified by the WDC s 42A Report, at [8]



controlling authority), and his evidence does not raise any wider
disagreement as to the relevant planning documents or

interpretation.

5. ASSESSMENT AND APPLICATION PLANNING PROVISIONS

5.1 The Hearing Panel comprises very experienced commissioners who
understand the statutory framework for assessing the overall discretionary

activity status applicable to this application.

5.2 Specific commentary on individual national objectives and policies,
regional and district operatives and policies and rules are discussed below.
In this section, | comment briefly on the higher order principles applying to
that assessment. | will return this these points in closing submissions as

necessary.
5.3 These principles include:

@) Section 104(1)(b) requires regard to be had to relevant objectives
and policies of identified planning instruments. This includes
national policy statements (s 104(1)(b)(iii))) and regional and

district plans (s 104(1)(c)(vi)).

(b) Each instrument must be read as a whole, and in conjunction with
other instruments. The purpose of the exercise is to identify the
broad intent of the drafters. Provisions cannot be isolated and

de-contextualized.”

(o) This is not the same as putting all objectives and policies "in a
blender" or giving the decision maker unfettered discretion,
following an "overall judgement" approach, to choose between

unequal polices.” Attention must be paid to each relevant

" Royal Forest and Bird Protection Society of New Zealand Incorporated v Auckland Council [2024] NZSC

26 at[79] (East West Link).
?  At[80].



(d)

()

()

(h)

objective and policy. Fact and context are important in resolving

any tensions between objectives and policies.”

In this assessment, directive policies (such as "avoid", "enable" or
"require" policies), have greater potency than other non- or less

directive policies.”

There may be competing directive policies. There is no
presumption that one directive policy prevails over another.”® The
appropriate balance between competing directive policies will

depend on the relevant context and facts."

The specific language of directive policies is important. The
starting point, as with the interpretation of all objectives and
policies, is the language used. "Avoid" carries its usual meaning
of "not allow" or "prevent the occurrence of".” Any "gap" in an

avoid policy needs to be properly identified and applied.”

There is very good reason to interpret plans in a manner that
contemplates some narrow exceptions to avoid policies for
infrastructure, given that it is a public good.” (In my submission
that principle should extend to activities that directly support

such infrastructure, such as aggregate extraction.)

Policies mean what they say but they are still policies - not rules.
Even in the absence of a""gap" in the language of an avoid policy,
there is a "residual discretion" to prevent outcomes plainly
inconsistent with the purpose of the RMA and sustainable
management. The residual discretion will ensure the policy is not

20

implemented unlawfully.” That is, "avoid" does not exclude a

At[80].
At[72]

Port Otago Ltd v Environmental Defense Society Inc [2023] NZSC 112 at [77] (Port Otago).
Port Otago at [77]-{78].
Environmental Defense Society Inc v New Zealand King Salmon [2023] NZSC 38 (King Salmon) at

[96].

East West Link at [82].

At [87].
At [101].



6.1

margin for necessary exceptions where, in the factual context,
relevant policies are not subverted and sustainable management

clearly demands it.*" A "bottom line" can give way.*”

0] Whether a proposal is an exception requires an assessment of the
whole proposal, including its benefits and adverse effects and its

remedial or mitigatory aspects.”

M Whether an "avoidance" policy is breached also requires
consideration of whether conditions can be imposed that avoid
"material harm".** Offsets and compensatory measures may also

be relevant to assessing a breach of any avoid policy.”

5.4 Many of the above principles from the 3 Supreme Court cases can be

summarized as follows: where a project may breach an “avoid policy” is
there, after considering all offsets and compensation measures, no
residual material harm and/or would declining consent subvert the purpose
of the RMA? In either case, despite the breach of an avoid policy, the

project can be considered consistent with (or at least not contrary to) that

policy.
KEY ISSUES ARISING
Application of the NPS-HPL*®

Objective and policies

The NPS-HPL is a matter to which regard must be had in any assessment of a
resource consent (s 104(1)(a)(iii), RMA): there is no obligation on a consent
authority to “give effect to” an NPS. The NPS-HPL has a directive objective
and many relatively directive policies. Most relevantly for this application

those include:

21
22
23
24
25
26

East West Link at [110].

At [122].

At [111].

Port Otago at [64]-{66].

East West Link at [176] and [179].

WDC s 42A Report, Section 8.2 National Policy Statement on Highly Productive Land, pp 56-59
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Objective: Highly productive land is protected for use in land-based
primary production, both now and for future generations.

Policy 1: Highly productive land is recognised as a resource with finite
characteristics and long-term values for land-based primary production.

Policy 8: Highly productive land is protected from inappropriate use and
development.

In my submission, the Proposal is not contrary to” that objective and those

policies for the following reasons:

@) The Proposal involves the rehabilitation of the land back to
pastoral land use on a staged basis throughout the extraction
operation. Once re-established, the land will be returned to its
status as highly productive land - to that extent it will be
protected (if not in the short term during the quarrying operation,

then certainly in the medium and the long term).”®

(b) In rehabilitating the land in this way, at some considerable cost,
the land unit has been recognised as a finite resource with a long

term value for primary production (Policy 1).

(o) The temporary use of the land to extract its aggregate resource
(sand), combined with the obligation to remediate the land
(including re-establishing its soil profile), is not, when viewed in

its totality, an “inappropriate” use of the land (Policy 8).

The relevance of a temporary - compared to a permanent - loss of highly
productive land is supported by the following extract from the

Implementation Guide for the NPS-HPL at p31 (emphasis added):

Table 2: Examples of activities that may be appropriate on HPL under Clause 3.9(2)

The intention of this clause is to recognise situations where the use or
development of specified infrastructure, defence facilities or mineral or aggregate
extraction may occur on HPL. The key test is to demonstrate that the use and
development has a ‘functional need’ and ‘operational need’ to be on HPL. These
terms are defined in the National Planning Standards (as discussed in Specified
infrastructure above, in relation to Clause 3.8) and fits into one of the categories
listed. ...

27
28

In the sense that “contrary to” is understood to mean repugnant to, etc.
At worst a loss of 8ha, WDC s 42A Report at [184] which will be less if the batters can be used for
productive land uses.



11

¢. Mineral or aggregate extraction - there are two tests for determining
whether mineral or aggregate extraction can occur on HPL: there must be
a significant national public benefit for mineral extraction and a significant
national or regional benefit for aggregate extraction. It must also be
proven that the same benefit could not be achieved elsewhere in Aotearoa
New Zealand on non-HPL land. The national test is intentionally high, as the
activity of extracting minerals or aggregate from land can, in some cases,
result in land never being able to be used for land-based primary
production again. Extraction activities that result in the permanent loss of
HPL are envisaged to only be appropriate where the mineral or aggregate
being extracted cannot be supplied domestically from another source on
non-HPL land. The degree to which land is able to be restored to support
land-based primary production is a relevant consideration. Note that
Clauses 3.9(j)(iif) and (iv) are intended to apply to larger commercial-scale
mineral and aggregate extraction and there is a potential pathway for
small-scale farm quarries as “supporting activities” under Clause (a).

6.4 Pursuant to s 104(1)(b), these provisions must be assessed together as part
of a “fair overall appraisal” together with all other relevant objectives and

policies of the regional and district plans.
Aggregate extraction exception

6.5 The NPS-HPL refers to what might be referred to as “an exceptions
pathway” for aggregate extraction activities. That is contained in clause
3.9. (That clause was referred to at some length in the s 42A Report for

WDC.) The key elements are below (emphasis added):

3.9 Protecting highly productive land from inappropriate use and
development

(1) Territorial authorities must avoid the inappropriate use or development of
highly productive land that is not land-based primary production.

(2) A use or development of highly productive land is inappropriate except
where at least one of the following applies to the use or development, and
the measures in subclause (3) are applied:

[...]

{)) it is associated with one of the following, and there is a
functional or operational need for the use or development to
be on the highly productive land: ...

(iv)  aggregate extraction that provides significant national or

regional public benefit that could not otherwise be
achieved using resources within New Zealand.

6.6 It is clear from clause 3.9(3) and (4) (and other clauses of Part 3-

Implementation) that the primary purpose of this clause is to direct what
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provisions territorial authorities should include within their district plan to
give effect to the Implementation section of the NPS-HPL. Refer also to

clause 3.1(1):

3.1 Outline of Part

(1) This Part sets out a non-exhaustive list of things that local
authorities must do to give effect to the objective and policies of
this National Policy Statement, but nothing in this Part limits the
general obligation under the Act to give effect to that objective
and those policies.

Recent Environment Court decisions have concluded that the wording of
clause 3.9 does not, despite its relatively directive wording, determine the
outcome any application for consent to undertake an activity on highly
productive land. See for instance: Hopkins v Waikato District Council [2025]
NZEnvC 034 at [72] (emphasis added):
[72] The NPS-HPL is but one of the matters to which regard must be had
under s 104 of the Act and we have concluded that this issue is not in fact
determinative to the outcome of the appeal. There was extensive evidence
provided to the Court by several experienced experts including Mr Jeremy

Hunt, Mr Steven Howarth and Mr Philip Journeaux for WPL and for the
Hopkins, Dr Scott Fraser and Mr Duncan Walker.

Rather, the provisions of the NPS-HPL, including its objective and policies
(refer clause 3.1(1) above), is simply one (of many) matters to which regard

should be had under s 104(1)(b), RMA.

This was made clear in Gray v Dunedin City Council [2023] NZEnvC 45, in
which the Environment Court also noted the rather problematic nature of
clause 3.9 being applied in a consenting context. The full quote is below

(emphasis added):

[199] Clause 3.9(4) requires territorial authorities to include objectives,
policies and rules in the plan to give effect to cl 3.9. This method of
recognition is contemplated by s 55(2) of the RMA and is consistent with
the direction in ¢l 3.5(3) of the NPS-HPL.

[200] In the interim, this clause is problematic in a consenting context,
particularly due to the nature of the direction in cl 3.9(2) which refers to
measures in sub clause (3) that are required to be undertaken by the
Council.

[201] Clause 3.9(4) requires territorial authorities to include objectives,
policies and rules in the plan to give effect to cl 3.9. This is method of
recognition is contemplated by s55(2) of the RMA and is consistent with the
direction in cl 3.5(3) of the NPS-HPL.
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[202] We intend to proceed on the basis that the NPS-HPL provisions are
among the wide range of identified matters that the consent authority
must have regard to.

To the extent that the Commissioners apply clause 3.9 in the context of this

resource consent process, and | accept that the NPS-HPL remains a matter

to which regard must be had at least in a general sense, then | make the

following submissions:

(a)

(b)

There is clearly a functional need for a sand quarry to be located
in the same place as an existing and accessible sand resource. It
is a functional need in the sense that it is not possible to extract
sand if sand is not present. (I would add that just because there
might be sand resources available elsewhere, that does not
detract from the functional need to undertake the activity in this
location. In other words, the functional need test should not be

equated with an ‘alternative location’ test.)

But even if you decide that it is not a functional need, then there
is most certainly an “operational need” for a sand quarry in this
location. The difference between a functional need and an
operational need is evident from their respective definitions in
the National Planning Standards:

Functional need means the need for a proposal or activity to

traverse, locate or operate in a particular environment
because the activity can only occur in that environment.

Operational need means the need for a proposal or activity
to traverse, locate or operate in a particular environment
because of technical, logistical or operational characteristics
or constraints.

“Aggregate extraction” includes the quarrying of silt, sand and
rock. This is clear from the following definition of “quarry” and
“quarrying activities” in the National Planning Standards

(emphasis added):*

29

Refer also the discussion of mineral extraction at footnote 1 of the WDC s 42A Report, at [54],

confirming that the WDP has been interpreted to mean that “mineral extraction” includes sand
quarries. This is an entirely reasonable and legally sound conclusion consistent with purposive
approach to district plan interpretation.
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Quarry means a location or area used for the permanent
removal and extraction of aggregates (clay, silt, rock or
sand). It includes the area of aggregate resource and
surrounding land associated with the operation of a quarry
and which is used for quarrying activities.

Quarrying activities means the extraction, processing
(including crushing, screening, washing, and blending),
transport, storage, sale and recycling of aggregates (clay,
silt, rock, sand), the deposition of overburden material,
rehabilitation, landscaping and cleanfilling of the quarry, and
the use of land and accessory buildings for offices,
workshops and car parking areas associated with the
operation of the quarry.

(d) The requirement for the Proposal to provide a “significant
regional public benefit” has been demonstrated by the market

and economic evidence filed. In this regard:

0) The assessment of “significance” must be made in the
context of the activity and resource in question. In this
case, the size of the resource at Newcombe Road is
regionally significant compared to other proximate and

consented sand quarries.*

(i) A “regional public benefit” cannot be so narrowly
construed as to exclude commercial resource users.
Commercial entities, although intending to produce a
profit and a return for their shareholders, are
nonetheless capable of creating a regional public
benefit. In the case, this resource, there is a regional
public benefit in there being a secure, long term, and
local sand supply within the central Waikato. This public
benefit arises from lower input costs for infrastructure
(and therefore lower costs to councils and government
projects), and lower costs for house or commercial
construction, thereby benefit future homeowners or

businesses.

3° For example, | understand that the annual production from Kaipaki Road is 200,000m? per year (half
of that proposed in this case), and Rukuhia being even less, at 150,000m per year.
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(iii) The contrary expert evidence of Mr Green has
endeavoured to identify gaps in the analysis of Mr
Mcllrath. Mr Mcllrath has comprehensively responded

to the matters raised in his rebuttal evidence:

(aa) To the extent that Mr Green has criticized the
methodologies used by Mr Mcllrath, Mr Green
has not undertaken his own assessment and
accordingly the Commissioners do not have
any cogent or probative evidence to the

contrary.

(bb) It is inappropriate for Mr Green to assume that
all existing resource consents to take sand at
other locations will be replaced at all, let alone
with the same consent conditions (ie allowing
the same extraction rate): see discussion of
“existing environment” in Ngati Rangi Trust v
Manawatu-Whanganui Regional Council [2016]
NZHC 2948 at [56]-[68].%" This is especially so
given that the sand resource is a finite resource
(ie it will eventually “run out”) as compared to
some other activities for which replacement
consents might be sought (eg a hydro scheme,

or a coastal permit for aquaculture).

(co) Likewise, it is inappropriate for Mr Green to
assume that the ‘“existing environment”
against which this application is to be assessed
includes sand extraction proposals for which
consents may have been applied for (but not
granted): Queenstown Lakes District Council v

Hawthorn [2006] NZRMA 424 (CA) at [80].

3! Except for land use consents granted for an unlimited term, which can rely on s 10, RMA.
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(iv) If the consent is granted by the Commissioners, there is
the prospect of appeals, and there is substantial work to
be done in preparing the site, prior to being able to
commence commercial operations. Depending on the
extent of any further appeals, it is not inconceivable that
commercial operations may not start until 2026 or even

beyond that.

The final requirement of sub-clause (j)(iv) (ie that the regional
public benefit “could not otherwise be achieved using resources
within New Zealand”) is, with the greatest of respect to the
drafters of this clause, truly bizarre. (It may be based on the
counterfactual test under the Overseas Investment Act, but this
exemption was not specifically explained in any of the
consultation documents that | have able to find, and it simply
appeared in the Ministry’s recommended version following

consultation.)

For these purposes, however | submit that the Proposal meets

this requirement:

0) Concrete requires sand. Sand in that sense is non-
substitutable with some other “resource available
within New Zealand”. (Artificial sand is not a complete
substitute for natural sand, and artificial sand needs to
be created from mined aggregate that itself creates

externalities.)

(i) The regional public benefit of providing sand could not
therefore be obtained by using a material, available in

New Zealand, other than sand.

(iii) In order to provide a regional public benefit (let alone a
significant benefit), there must be enough sand
available to meet market demands, and it must be able

to be provided to the relevant market for a cost-
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effective price. If the sand is not available, or sand from
further away it is too expensive, then there will be no

regional public benefit.
Control of truck routes on public roads and through Cambridge

Much of the concern from submitters relates to the prospect of heavy
vehicles from the proposed quarry travelling through the “Cambridge

CBD”.

First, this concern must be put in its proper context. There is no
suggestion, for example, that the quarry trucks would travel through the
Cambridge town centre (ie the “CBD proper”). Rather, the proposed route
is essentially travelling along what was SH1 prior to the construction of the
Waikato Expressway. | encourage the Commissioners to travel along this
route and to carefully examine the nature of the adjoining land uses, the
setback of activities from the carriageway, and the many pedestrian

crossings and refuges in place.

Secondly is the legal question as to whether, and to what extent, a consent
condition can purport to control how quarry truck operators choose to use
a public road or effects of quarry trucks using the public roads around

Cambridge. In that regard, | make the following submissions:

@) Truck movements directly from an activity, such as a quarry, can
the subject of a resource consent condition, addressing matters
such as safe access from the site to a public road, intersection
upgrade, and potential amenity effects of the trucks coming into
and leaving the site. There are a plethora of consent conditions

controlling access to and from sites.

(b) While consent conditions have, occasionally, required a quarry
operator to use “best endeavours” to encourage truck drivers to
use (or not use) particular routes, the consent condition cannot
be any more onerous than that. That is because there is a

statutory and common law right for people to be able to use a
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public road, and to the extent that controls are required on such
use then that is a matter for control by the road controlling

authority under the relevant land transport legislation.

To the extent that district plans purport to control high vehicle
movement activities, then the assessment criteria is generally
always limited to matters such as the location of the activity itself,
access, broader connectivity of the network, and the safe and
efficient functioning of the road, road hierarchy and other road
users. (Relevant to this proposal the Section 16-Transportation
rules triggered are 16.4.2.5 Vehicle Entrance Separation from
Intersections and other Vehicle Entrances, 16.4.2.14 Parking,
Loading and Maneuvering Area, and 16.4.2.20 Carpark Landscaping
and Lighting and assessment criterion 21.1.1.6 which is part of the
assessment matters applying to all discretionary activities.) None
of these matters, in my submission, extend to amenity effects for
those in the Cambridge urban area of quarry trucks using the

public road.*

Even if one assumes that the activity is bundled and assessed as a
discretionary activity, the relevant criteria of the Waipa District
Plan (Section 21 - Assessment Criteria and Information
Requirements) clearly limit the scope of the “amenity” criterion
at 21.1.1.4 in respect of noise and vibration to sites, land uses and
activities “in the vicinity”. On any reasonable interpretation, at
over 3km away, the Cambridge urban area is not “in the vicinity”

of the proposed sand extraction site.

Finally, case law on the reasonable connection of activities to
offsite effects | even full discretionary activities are subject to
reasonable constraints in terms of the ambit of any assessment.
Refer LandCo Mt Wellington Ltd v Auckland City Council [2009]
NZRMA 132, at [18] (this same principle would apply equally to

safety matters at locations distant from the activity in issue):

3 Cf WDC s 42A Report, at Section 7.3.5 Amenity Effects of traffic movements, at pp 34-36.
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[18] We are certainly not sanguine about the traffic situation, but
then nobody is. The best that can be said about it is that the expert
evidence is that the traffic effects within and immediately surrounding
Stonefields can be managed effectively. It is for the Council and the other
roading and transport organisations to manage the wider network, and
public transport, to cope with the present loads and future growth,
wherever in the region that might occur.

For those reasons, in my submission the Commissioners:

@) Do not have scope to consider alleged amenity effects associated

with the use of the old SH1 through Cambridge by quarry trucks.

(b) Do have scope to consider the need to maintain the safe and
efficient operation of the road hierarchy, and to consider any
necessary pedestrian/cycling facilities affected by the proposed
activity, but this needs to be undertaken on a reasonable and
proportionate basis. In other words, any assessment of the use
of the old SH1 needs to consider that it is identified in the District
Plan as an arterial road, that there are currently about 10,000 vpd

using that road (including 800 heavy vehicles).

(o) Can impose a condition requiring the consent holder to use “best
endeavours” to encourage truck drivers to use (or not use) a

particular route, but it cannot be any more stringent than that.

To the extent that there is scope to impose traffic related conditions on
effects remote from the Project, there is no requirement for there to be
“zero effects” or even a minor effect. A discretionary activity can be
granted consent irrespective of there being a significant adverse effect

(although that is certainly not the case here).

The Coalition Government has accelerated the funding and development
of the Cambridge to Piarere section of the Waikato Expressway through
that project being identified as a road of national significance under the
Government Policy Statement on land transport (GPS 2024). The relevant
environmental approvals are currently being considered by an NBEA Fast

Track Panel, and a decision is likely to be issued by mid-year. Assuming an
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approval (and it is difficult to see why it would not be approved), then the

Applicant understands that works will commence promptly.

The relevance of that project to this application is that, as part of those
works, there will be a full diamond interchange featuring two roundabouts
where the existing Karapiro Mobil service station is located. That
interchange would allow quarry trucks with an ultimate destination to the
north of Cambridge to travel south, turn at the new interchange, then
travel north. This would be an alternative to travelling along the old SH1
route, through the Cambridge urban environment, that as pointed out
earlier, includes multiple pedestrian safety features as well as lower speed

environment.

Exactly which route would be chosen by quarry truck operators is likely to
be affected by the extent on traffic on the local roads and also the time of
the day. It is expected, however, to be quicker to travel along C2P and it
will certainly use less fuel because the route is relatively flat, compared to

the route through Cambridge.

In my submission, the C2P project is not part of the legal existing
environment because the necessary approvals have not yet been granted.
However, it remains open to the Commissioners, if they are wanting to
encourage the use of the C2P for northbound quarry trucks, to nonetheless
impose a condition on any consent for the quarry as follows (or words to

like effect):

The Consent Holder shall use its best endeavours to ensure that, when
the Karapiro interchange (proposed as part of the Cambridge to
Piarere section of the Waikato Expressway) is operational, any trucks
carrying sand from the Site to destinations north of Cambridge shall
travel south to the Karapiro Interchange and then travel north to their
destination along the Waikato Expressway rather than travelling
through the Cambridge urban area (e.g. Tirau Road — Queen Street —
Victoria Street). The specific procedures representing best
endeavours shall be described in an updated Journey Management
Plan required by condition 20.
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Effects of Dust/RCS on health of neighbours

The owner of 42 French Pass Road has called expert evidence on dust and
RCS from Lou Wickam. Their evidence has been responded to by Mr Curtis.
To the extent that any legal issues arise, then that will be addressed in

closing.

To the extent that there is a discussion about the appropriate activity
status, then my submission is that the proposed activity meets the
permitted activity standard, but even if it does not, because the application
is assessed overall as a discretionary activity, any necessary consent can be

lawfully granted by the Commissioners.
Effects on landscape values/visual amenity of neighbours

The owner of 42 French Pass Road has called expert evidence on landscape
and visual amenity effects from Mr Morton. His evidence has been
responded to by Mr Mansergh. To the extent that any legal issues arise,

then that will be addressed in closing.

EVIDENCE TO BE CALLED

The evidence presented at this hearing consists of statements of evidence

from:

@) Kurt Hine, Stevenson, site selection and operations.

(b) David Mansergh, Mansergh Graham Landscape Architects,
landscape and visual.

(o) Lawrence Mcllrath, Director Market Economics, market
assessment, demand, economic impacts.

(d) Michael Hall, CKL, transportation.

(e) Jeremy Hunt, AgFirst, highly productive land.

(f) Rhys Hegley, Hegley Acoustic Consultants, noise and vibration.
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(8) Andrew Curtis, Pattle Delamore Partners, air quality/dust
(h) Andrew Holland, Director, HD Geo, geotechnical
0] Clare Houlbrooke, Wallbridge Gilbert Aztec, hydrogeologist
M Dr Matt Baber, Director, Alliance Ecology, ecology
(k) Gerry Kessels, Director Bluewattle Ecology, bats
0] Sian Keith, Sian Keith Archaeology, archaeology.
(m) Christian McDean, Director, Kinetic Environmental, planner
8. CONCLUDING SUBMISSION
8.1 The Applicant respectfully requests that consent be granted, subject to the

proposed conditions of consent filed with these submissions.

Dated: 1 April 2025

Madbeo

Bal Matheson
Counsel for RS Sand Ltd
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DECISION OF THE ENVIRONMENT COURT

A: The appeal is allowed.

B: The court’s decision is final except in relation to the final set of conditions.

These are to be lodged by the appellants, having consulted with the Council

'GRAY & SINCLAIR-GRAY v DCC — DECISION



in respect of the same. Conditions are to be lodged in 10 working dates of

the date of this decision.

REASONS

Introduction

[1]  The appellants have appealed a decision declining resource consent for a
residential activity on an undersized lot comprising 2.8 ha. The site is located at

68 Currie Road on the Taieri Plains in Dunedin.

(2] The site is zoned Rural — Taieri-Plain in the Dunedin City Council 2GP
(2GP). Density performance standards require a minimum site size of 25 ha for a

residential activity with some exceptions that are not applicable.

[3] Non-complying activity status is triggered for contravention of the density
standard which implements an ‘avoid’ policy for residential activity on sub-sized
lots within the Rural Zone (relevantly), being Policy 16.2.1.7. However, that policy

is subject to ‘unless’ provisions that operate as exceptions to the ‘avoid’ directive.

[4]  The appellants appealed the Council’s decision to decline resource consent
on grounds including that Policy 16.2.1.7.Y.ii provides an exception for residential

activity (relevantly) associated with:

...Jong term land management and/or capital investment that will result in:

ii.  a significant contribution to the enhancement or protection of biodiversity

values.
The proposal
[5]  The appellants’ proposal involves restorative indigenous vegetation

planting on an area of land depicted in a site plan. This proposal is detailed in an

Environment Management Plan (EMP) prepared with input from an ecologist



engaged by the appellants, Dr Lloyd of Wildlands Consultants Ltd.

[6]  The site plan identifies a building platform, which would contain a modestly
sized dwelling together with an indicative driveway alignment to the building

platform.

[7] A single storey ‘farm-shed’ style dwelling not exceeding 4 m in height is

proposed, with elevations depicted in plans included within the application.

[8] Restrictions on the form, material and exterior colours of the dwelling are
volunteered as conditions, the purpose being to promote the visual integration of
the dwelling into the surrounding landscape. The purpose of these conditions is

to promote the visual integration of the dwelling into the surrounding landscape.

[9] The balance of the site would continue to be used to grow grass for cut and

carry.

[10]  Planting! will be over 7 contiguous areas, with areas 1-6 to be planted with
indigenous vegetation in accordance with the EMP. Within these planted areas,
Area la is to be planted with low stature indigenous vegetation planting. The
planted areas will be fenced for the prevention of stock browsing and would be

protected by registered covenant.

[11]  Areas 1-7 cover approximately 8,340 m?, excluding the building platform
itself and the driveway alignment depicted on the site plan. Areas 1-6 cover 7,680
m?, the difference being an area comprising an existing pond which is depicted as

area 7 on the site plan.

[12]  Within these planted areas, area 1ais to be planted with low stature planting.

This area was reconfigured at the end of the hearing, to reduce the size to 1,095

1'The planted areas underwent minor refinement in submissions given after the close of the
hearing.



m?) with area 1 increasing to 5,220 m?. A planting list was provided with the

appellants’ closing submissions, prepared by Dr Lloyd.

[13]  The appellants say that plantings will be undertaken in the first planting
season after obtaining resource consent, rather than staging as initially proposed at
the Council hearing. Dwelling construction, excluding earthworks for the access

and building platform, would not commence until the planting is completed.

[14] Dr Lloyd has calculated that 5,335 plants will be required to be planted.
Along with ground preparation (including spraying) and other associated costs, the

capital investment associated with this planting proposal is approximately

$60,000.3

[15] Dr Lloyd was also engaged to undertake an assessment of the ecological
values of the site and to formulate the EMP that defines this proposal. Dr Lloyd
gave evidence in support of the proposal before the Council hearing. He assisted
in the provision of the information requirements required by the Council for the

processing of the original application. This included a restoration plan providing:*

(a) adescription of the area or areas to be enhanced;

(b) adescription of any indigenous vegetation present including a species
list;

(c) adescription of any indigenous wildlife present and known to use the
site;

(d) an ecological assessment of the significance of the site using the
criteria in the 2GDP;

(e) an assessment of how ecological restoration may contribute to
providing connectivity with ecological corridors or nearby areas of

ecological importance;

2 This takes into account reconfiguring of areas 1 and 1a in closing submissions.
3 Gray EIC, at [8].
4 Lloyd EIC, Appendix 1, Ecological Management Plan for 68 Currie Road, Outram.



(f) an assessment of the benefits to biodiversity values of a range of
practical options for biodiversity enhancement and confirmation that
the proposed option is suitable for the site;

(g) adetailed planting plan, a schedule of species to be planted, and other
information pertaining to the ongoing maintenance of the planted
area; and

(h) whether the restoration works would constitute a “significant
contribution to the enhancement or protection of biodiversity

values”.

The Council decision

[16]  The application did not require any form of notification, although it had
gone before a hearings committee appointed by the Council for the purpose of
obtaining guidance on the application of the policy exception, in circumstances
where the s42A report had recommended granting consent subject to various

conditions.>

[17]  The Council declined to grant resource consent for reasons including that
the proposal did not meet the requirements of the policy exception “by a wide
margin”. In coming to its decision to decline the application, the Council
determined that substantial ecological values had to exist on the site in order for
the exception to apply, finding that the subject site held no pre-existing biodiversity

values.

[18]  The 25 ha density limit was then used as an “inferred proxy at an order of
magnitude level for what may comprise a “significant contribution” to biodiversity
values”. The Council was unpersuaded by Dr Lloyd’s assessment that the
restoration proposal would make a significant contribution to biodiversity values

at a local level.

5 Peters EIC, at [15]-[16].



Site and locational ecological features

[19]  The site comprises four paddocks on the side of Currie Road approximately
5 kilometres south-west of Outram. It is located on gently rolling land at the foot
of Maungatua, a prominent schist range rising to just under 900 m above sea level

to the west.

[20]  An unnamed stream flows through the property halfway along its northern
boundary and for a short distance through the property before entering a sizeable
man-made pond in the north-eastern corner of the site. The pond discharges into
a growth of willow and pine teres and then into a drain which flows into another
unnamed stream and then on to the contour channel and ultimately into Lake

Waipori.

[21]  Dr Lloyd gave evidence of the site’s ecological context noting its location
in the Tokomairiro Ecological District which includes alluvial plains, Maungatua
coastal hills, and rolling hills from Mosgiel to south of Balclutha. Maungatua, an

important habitat for forest birds and invertebrates.

[22] High producing exotic grassland is the dominant land cover in the
Tokomairiro Ecological District, covering 88,720 ha. Exotic forest is also
extensive covering 4,943 ha. While there is practically no indigenous forest
remaining on the alluvial plains, Dr Lloyd considers that the plains do provide a
habitat for 2,853 ha of herbaceous freshwater vegetation, mostly comprising

indigenous wetland vegetation.®

[23]  Mr Hooson gave ecological evidence for the Council, having undertaken a
site visit in order to assess the existing biodiversity values of the site, it’s ecological
context in relation to the wider landscape including ecological linkages, corridors
and buffering and to consider how the ecological restoration measures proposed

by the appellants could contribute to the enhancement or protection of

6 Lloyd EIC, Appendix 1, at 3.6.



biodiversity values.

Statutory assessment

[24]  As a non-complying activity, having identified relevant s104 matters, the
threshold tests in s104D must be applied to the proposal. This requires that the

court must be satisfied that either:

(a) the adverse effects of the activity on which the environment (other
than any effect to which s104(3)(a)(ii) applies) will be minor; or

(b) the application is for an activity that will not be contrary to the
objectives and policies of —
@
(if) the relevant proposed plan, if there is a proposed plan but no

relevant plan in respect of the activity; ...

[25]  If one of these tests is met, the court has a discretion to grant consent

having regard to all relevant s104 matters.

Relevant s104 matters

[26]  As a non-complying activity, having identified relevant s104 matters, the
threshold tests in s104D must be applied to the proposal. This requires that the

court must be satisfied that either:

(a) the adverse effects of the activity on which the environment (other
than any effect to which s104(3)(a)(ii) applies) will be minor; or

(b) the application is for an activity that will not be contrary to the
objectives and policies of —
()
(i) the relevant proposed plan, if there is a proposed plan but no

relevant plan in respect of the activity; ...



[27]  If one of these tests is met, the court has a discretion to grant consent

having regard to all relevant s104 matters.

[28]  Relevant s104 matters were identified in the evidence given by the planners:

(a) Ms Emma Peters, for the appellants; and

(b) Ms Emma Spalding, for the Council.

[29]  The planners caucused and produced a joint witness statement (Planning
JWS) setting out matters of agreement including that the relevant policy framework
is primarily found in Chapter 16 Rural Zones. However, Strategic Directions

Chapter 2 and Natural Environment Chapter 10 were also referred to.

Section 104(1)(a) — actual and potential effects

[30]  Before we turn to the relevant policy framework, we note that the Planning
JWS set out an agreed position on the actual and potential effects of the proposal
on the environment, in the context of s104(1)(a) and s104D of the RMA in
particular, agreeing that the following adverse effects would be no more than

minot:

(a) rural character and amenity values;
(b) reverse sensitivity;

(c) transportation;

(d) waste disposal;

(e)  water supply;

(f)  hazards; and

(g) reverse sensitivity.

[31] Differing opinions were held as to the quantum of any adverse effect on
rural productivity including any cumulative effect, with Ms Spalding assessing the
adverse effects on rural productivity including any cumulative effect as being more

than minor. Ms Peters assessed this effect as being no more than minor.



[32]  Disagreement pivoted on whether the area to be planted should be included
when considering loss of rural productivity, both in terms of the effects assessment
and in terms of a relevant policy on rural productivity — Policy 16.2.4.2. Ms Peters
excludes the planted area because the planting of indigenous vegetation is a
permitted activity, although Ms Spalding says the planted area should be included

when considering the area of land that would be displaced.

Section 104(1)(b) plan provisions

Strategic directions chapter

[33] We were told that the 2GP policy framework is set up so that the six
strategic directions and their associated objectives and policies (in Chapter 2) carry
forward into the zone objectives and policies, performance standards and

assessment rules.”

[34] The planners both state that Strategic Objective 2.2.3 and implementing
Strategic Policy 2.2.3.3 are relevant to their assessment. They observe that these
provisions differentiate between ‘significant indigenous biodiversity’ and ‘other

indigenous biodiversity’.

[35] We note that strategic direction provisions will not always be relevant to a
s104(1)(b) evaluation. However, the introductory text in cl 2.1 Chapter 2 of the

2GP states that:
... they may also be relevant to the assessment of resource consent applications. ..

[36]  Accordingly, it is relevant to refer to Strategic Objective 2.2.3 which is that:
Dunedin’s significant indigenous biodiversity is protected or enhanced and

restored; and other indigenous biodiversity is maintained or enhanced and

restored; with all indigenous biodiversity having improved connections and

7 Peters EIC, at [19].
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improved resilience.

[37]  This objective is implemented by three policies, the first of which (Policy
2.2.3.1) is to:

Protect areas of significant indigenous vegetation and/or significant habitats of

indigenous fauna, including by:

a. identifying these areas for protection in a schedule as Areas of Significant
Biodiversity Value (ASBVs) where they meet the criteria in Policy 2.2.3.2;

X.  promoting the additional legal protection of these areas through QEII
covenants, and/or other legal covenants; and

b. assessment rules which require the consideration of significance as part of

the assessment of effects on biodiversity.

[38]  Policy 2.2.3.2 contains criteria for the identification of areas of significance
to be protected in accordance with the preceding policy (the significance criteria).
Significant areas are only listed in the district plan as ASBVs with the consent of

landowners.8

[39] Policy 2.2.3.3 is to maintain or enhance indigenous biodiversity in the rural

environment through a range of rules that are listed, as well as (relevantly):

Y.  policies and assessment rules that:

iii..  create a pathway for residential activities to be established on sites in the
rural zones that contravene the minimum site area for residential activity
(density standard) where the activity is associated with a significant

contribution to the enhancement or protection of biodiversity values.

[40]  Policy 2.2.3.3 encompasses all biodiversity values referred to in Objective

2.3.3, that is, those that are assessed as being significant and ‘other’ biodiversity

8 See A1.2 Introduction to Areas of Significant Biodiversity Value.
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values.

Rural Zone chapter

Objective 16.2.1

[41]  Objective 16.2.1 is an important provision. This provides that rural zones

“... are reserved for ...

(a) productive rural activities;

(b) protection and enhancement of the natural environment; and

(c) certain activities that support the wellbeing of communities where
these activities are most appropriately located in the rural zone rather

than in an urban environment.

[42]  The proposal involves a productive rural activity and the protection and

enhancement of the natural environment in the context of this objective.

Policy 16.2.1.7

[43]  Objective 16.2.1 is implemented by a suite of policies. Only one of these
is enabling in its expression, that being Policy 16.2.1.1 which is enabling of

“farming, grazing and conservation”.

[44]  Other policies are restrictive in their approach to all other activities,

including Policy 16.2.1.7 which is to:

... avoid residential activity in the rural zones on a site that does not comply with

the density standards...

—unless meeting one of two stated exceptions.
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Policy 16.2.1.7 excceptions

[45]  The ‘avoid’ directive in Policy 16.2.1.7 applies ‘unless’

(a) Policy 16.2.1.7 X — the residential activity is the result of a surplus
dwelling subdivision; or

(b) Policy 16.2.1.7 Y — the residential activity will be associated with long-
term land management and/or capital investment that will result in:
(i)  significant positive effects for rural productivity; and/or
(if)  a significant contribution to the enhancement or protection of

biodiversity values.

[46]  We read the exceptions in (b)(1) and (ii) as being available in the alternative
although there would be nothing to prevent both being invoked. We further
approach these exceptions on the basis that Policy 16.2.1.7.Y (if) creates the

pathway referred to in Policy 2.2.3.3 in the Strategic Directions chapter.

[47]  The planners agree that if components of either one of these exceptions are
met, there is a pathway for residential activity on existing undersized rural sites,
irrespective of the size of the site relative to the density performance standard for
the relevant rural zone.” Otherwise, the ‘avoid’ directive would apply with the

rigour of prohibited activity status.

[48]  Notably, the Planning JWS further records agreement that for the purposes
of Policy 16.2.1.7 Y (the Y’ exception), the appellants’ proposal will involve long-
term land management and capital investment such that this component is met by

the proposal.1®

[49] However, they differ as to whether the proposal amounts to a significant

? Planning JWS, at [33]-[35].
10 Planning JWS, at [38].
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contribution to the enhancement or protection of biodiversity values.

[50]  They agree that this requirement is to be determined by an ecological
assessment undertaken by a suitably qualified person and informed by the special

information requirements set out in Rule 16.13.X.2.

[51] We agree that this is the central issue raised in the appeal.

Obyjective 16.2.4, Policies 16.2.4.2 and 16.2.4.4

[52]  Objective 16.2.4 is a further important objective for the rural zones and is
that “[tlhe productivity of rural activities in the rural zones is maintained or
enhanced”. The Planning JWS states that what must be assessed here is whether

rural productivity is waintained by the proposal. We agree.

[53]  The objective is implemented by four policies, two of which have relevance

to this proposal (Policies 16.2.4.2 and 16.2.4.4). These state that:

Policy 16.2.4.2

Only allow activities other than farming on highly productive land where:

a. the scale, size and nature of the activity means that any loss of current or

potential future rural productivity would be:

i. insignificant in any high class soils mapped area; and
1. no more than minor in other areas of highly productive land; unless
b. for mining, the activity must located on highly productive land due to operational

requirements and there are no practicable alternative locations.

Policy 16.2.4.4

Require residential activity in the rural zones to be at a density that will not, over

time and/or cumulatively, reduce rural productivity by displacing rural activities.



14

[54] In the context of Policy 16.2.4.2.a.i, the planners agree that the site is not

depicted as being within a “high class soils mapped area”.

[55]  Accordingly, the relevant question is whether the proposal would result in
the loss of current or potential future rural productivity that is “no more than
minor”, as the site is in “other areas of highly productive land” in terms of Policy

16.2.4.2.a.11.

Natural Environment chapter

[56]  Chapter 10 is titled ‘Natural Environment’. This chapter is identified as

being of relevance in the Planning JWS. Ms Peter’s position is that:!!

... Policy 16.2.1.7 Y.ii sits within the Rural Zone policy framework because it
provides an exception to the residential density performance standard in rural

zones via a pathway provided by the Natural Environment policy framework.

[57] No provision in Chapter 10 is identified by Ms Peters. We were unable to
identify any policy in Chapter 10 referencing the Rural Zones policy pathway,
although as noted above, it is referenced at a strategic level in Policy 2.2.3.3. We
assume that this is the chapter intended to be referenced and not the Natural

Environment Chapter.

“ouidance on the assessment of resource consents”

[58] We were referred to other 2GP provisions that are relevant to our statutory
evaluation including, provisions described as “guidance on the assessment of
resource consents for non-complying activities” in rule 16.12.2. This applies to
listed activities, including the density rule contravened by the proposal and states

(relevantly):

(a) the objectives and policies that are to be treated as ‘priority

11 Planning JWS, at [28].
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considerations’, being Objectives 16.2.1, 16.2.2, 16.2.3, 16.2.4;

that “the activity does not detract from, or preferably contributes to,

the strategic direction objectives, including, but not limited to, those

related to Objectives 2.2.2, 2.2.3, 2.2.4, and 2.3.17;

the effects for which “consideration will be given to” in assessing the

significance of effects, namely:

(i)  “short to long-term effects, including effects in combination
with other activities””;!2 and

(i)  “the potential for cumulative adverse effects arising from similar
activities occurring as a result of a precedent being set by the

granting of a resource consent”.

[59] We were also referred to the “guidance on the assessment of resource

consents” for a contravention of the density standard contained in Rule 16.12.5.1.

This identifies (relevantly):

(2)

(b)

objectives and policies that are to be treated as ‘priority
considerations’; being Objectives 16.2.1, 16.2.3 and 16.2.4; Policies
16.2.3.2,16.2.4.4 and 16.2.1.7.X and/or Y; and

provisions described as ‘general assessment guidance’ in assessing
whether a proposal “may meet Policy 16.2.1.7.Y.ii”, which states that
the “Council will consider the ecological context of the site and
proposal at a local level, rather than requiring the contribution to be

significant at an ecological district or citywide level”.

[60]  These provisions were the focus of reply submissions for the Council.

Counsel submitted that these guidance provisions “supplement” the non-

complying density standard and provide further rules “for managing the non-

complying proposal” that must be applied in the court’s statutory evaluation.

12 \Which are cumulative effects.
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[61] Consideration of these provisions is said to be mandatory given the

<

directive nature of the term “will”, particularly regarding the requirement to

consider cumulative effects and precedent (in Rule 16.12.5.1) in the application of

the s104D and s104(1)(b)(vi) evaluations.

[62]  We have made our own evaluation of the relevant s104 matters, having due

regard to these provisions.

Special information requirements

[63] The Council referred to the “special information requirements” set out in
Rule 16.13.X which applies where resource consent applications are made for
proposals for land management or capital investment for productivity or

biodiversity gains, including applications seeking to invoke the Y (ii)” exception.

[64] (Relevantly) Rule 16.13.X states that a resource consent application must
be supported by an ecological restoration plan prepared by an ecologist or similarly
qualified person which contains the listed information. An ecological assessment

of the significance of the site using the criteria in Policy 2.2.3.2 is included.

[65] In opening submissions, the Council submitted that the requirement to
include a significance assessment influences an interpretation of the Y(i1)’
exception meaning that the pre-existing biodiversity values on the subject site need

to be significant having been assessed against the significance criteria in Policy

2.2.3.2.

[66]  That approach was opposed by the appellants, for reasons we agree with,
namely that it is the contribution (to the enhancement or protection of biodiversity
values), rather than the pre-existing biodiversity values that must be significant. In
closing submissions, the Council clarified its opening position on that issue,

seemingly accepting this approach.
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2GP guides

[67] In reply submissions for the Council, reference was made to the 2GP User
and Style Guides which (we were told) provide further guidance to the application
of the relevant 2GP provisions. However, these documents were not referred to
by the planners or by counsel in submissions or in cross-examination at the

hearing.!?

[68] We do not intend to resort to these for assistance, and nor would it be
appropriate to do so, including for reasons of natural justice. More relevantly,
however, these documents cannot influence on our interpretation of the Policy

16.2.1.7 and/or its exceptions.

Ecologists’ assessments

[69] The ecologists undertook caucusing and produced a joint witness statement
(Ecology JWS). This included agreement in relation to the ecological values of the

site focussing on the existing pond. They agreed that:

(a) the pond on the site meets the RMA definition of a wetland although
it is not a natural wetland for the purposes of the NPS-FM because it
was artificially constructed,;

(b)  because it was artificially constructed, the pond does not comprise a
naturally uncommon ecosystem and does not have the critically
endangered status of a naturally uncommon ephemeral wetland,;

(c) the pond functions as an ephemeral wetland because of its hydrology;

(d) ithas been naturally colonised by the indigenous wetland plant species
Elatine gratioloides. 'This species provides habitat for indigenous

wetland birds.

13 We were told that we are able to find the documents on the Council’s website. The coutt is
generally familiar with the content of the same.
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[70]  Dr Lloyd describes the Elatine gratioloides as locally uncommon within the
ecological district. However, Mr Hooson was not satisfied with the sufficiency of

the evidence relied upon by Dr Lloyd in coming to that conclusion.

Are biodiversity values present on the site?

[71]  The Ecology JWS further addressed the position of the ecologists on the
importance of the starting point (or baseline) for ecological enhancement in the

policy context, agreeing that:

(a) the context of the site is relevant for setting the contribution of a
proposal to enhance or protect indigenous biodiversity values;

(b) undertaking indigenous restoration planting on land environments
that retain the less than 10% indigenous vegetation, nationally, is

important.

[72]  However, they were not agreed that there are sufficient existing values to
successfully invoke the policy exception. The dispute revolves around the wording
of the policy, in particular, the reference to enbhancement or protection of biodiversity

values.

[73] Mr Hooson considers that protecting or enhancing a site that has existing
indigenous biodiversity is of greater benefit than reconstructing indigenous

biodiversity at a site with no or very little indigenous biodiversity values.

[74]  Dr Lloyd disagreed with that position. While agreeing with Mr Hooson
that ‘protection’ requires something worthy of protection to begin with, Dr Lloyd
considers that the ‘enhancement’ part should have a lower threshold so as to
operate as an incentive to undertake ecological restoration in the depleted and

highly modified part of the district where it is most needed.!

14 Lloyd reply evidence, at [11].
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[75]  That said, Dr Lloyd disputes that the site has 7o existing values as the
ecological restoration would be associated with productive soils, a natural stream,
a constructed wetland and pond with established indigenous and exotic plantings
around the pond. He referred to the stock exclusion fencing undertaken by the
appellants which had promoted the growth of tall grass swards which provide
shelter for resting and breeding water birds, being one in a network of three ponds
on a 400 m-long reach of the same stream system all of which have stock exclusion

fencing.

[76] These values are enhanced by the presence of a constructed, albeit

functioning ephemeral wetland.

[77]  Dr Lloyd considers that the pond is an important site for breeding of
indigenous fauna and that its habitat is used by four indigenous water bird species
including one ‘At Risk’ species. In his opinion, these features could be

considerably enhanced to create better habitats for indigenous fauna.

[78]  Dr Lloyd considers that if the requirement is for something substantial in
terms of the existing biodiversity values, there would be no incentive to convert

pasture or other exotic vegetation to indigenous vegetation and habitat by planting.

[79] He explained that such planting has a transformative impact: changing
indigenous cover, improving indigenous ecosystem and source structure, and
creating indigenous fauna habitat. This would result in an increase or

improvement in the quality, value and extent of indigenous biodiversity on a site.1>

Are pre-existing values significant under significance criteria?

[80]  The ecologists undertook an assessment of the site under the significance

criteria in the 2GP, summarising their differing positions in the Ecology JWS.

15 Lloyd reply evidence, at [13].
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[81]  Dr Lloyd identified significance in terms of two of the significance criteria:

(a) rare species, as the area provides habitat for indigenous species that
are threatened or at risk or uncommon, nationally or within an
ecological district. Dr Lloyd considers the presence of Elatine
gratioloides meets this criterion; and

(b) the ecological context of the area, being important for indigenous
fauna on a regular or temporary basis, for breeding, refuge, feeding or
resting. Dr Lloyd considers the presence of breeding, feeding and

resting habitat for indigenous wetland birds meets this criterion.

[82]  Dr Lloyd referred to Ms Spalding’s discussion of the Waikouaiti application
previously approved through this policy pathway. That had also been referred to
by Mr Hooson.

[83] The Waikouaiti proposal was held out by Mr Hooson and Ms Spalding as
a “strong starting point” for a proposal assessed in this policy context. The
decision to grant resource consent for that proposal had justified the Council’s

decision that the pre-existing values need to be substantial.

[84] The Waikouaiti site contained an area of remnant forest described as an
example of an area of rare and representative remnant forest that warranted

enhancement and protection, in terms of Policy 16.2.1.7.Y.(ii).

[85] Dr Lloyd gave evidence of his reading of the ecological assessment that
accompanied the Waikouaiti application. Planting was proposed on an area
comprising 1.3 ha, 1 ha of which was additional planting to supplement an existing

0.3 ha area of bush remnant.

[86] He notes that the ecologist for the applicant considered that much of the
dryland forest represented by the bush remnant has been lost in the relevant
ecological district. The relevant land environment had retained less than 10% of

its original indigenous cover although Dr Lloyd said the same applies to the land
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environment at 68 Currie Road.

[87] Mr Hooson expressed a contrary opinion to Dr Lloyd. He considers that
the constructed pond provided only a limited habitat for a low diversity of
widespread and common wetland bird species that are classified as not threatened

nationally.

[88] Mr Hooson’s overall opinion is that the ecological values of the site are not
significant under any of the criteria for identifying areas of significant biodiversity

values.

Ecological context, connectivity and corridors

[89] As to the wider context, the ecologists agreed that:

(a) the existing pond habitat contributes to a network of wetland sites in
the wider area;

(b) the proposed planted forest will provide habitat for kereru, tui,
bellbird, piwakawaka/fantail, pipihi/silvereye, riroriro/grey warbler
and pipirihika/brown creeper, all of which are present in the
Woodside remnant and the closest part of the Maukaatua Scenic
Reserve to the site;

(c) the proposed planted forest will be part of a network of habitats for
indigenous bird species within the existing rural landscape of riparian
vegetation, exotic woodlots, amenity trees and shelterbelts. However,
Mr Hooson considers that these habitats are only likely to be utilised
by a small number of common and widespread indigenous bird
species such that this planting would not result in a significant
contribution to biodiversity at the local level;

(d) the proposed planted forest, when sufficiently mature/tall will buffer
the 30 m reach of the existing waterway upstream of the pond,

improving its ecological function.
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Proposed plant species appropriate

[90]  The ecologists agreed that in the context of this proposal, staging of the
planting was not important. If necessary, species like mahoe could be planted

when suitable shelter was available.

[91]  They also agreed that the plant species and numbers selected for planting

for each of the planting zones is appropriate.

Whether the proposal represents a significant contribution to the

enhancement or protection of biodiversity values

[92] Mr Hooson started by noting that a significance assessment is typically
applied to naturally occurring indigenous vegetation and habitats of indigenous
fauna under s6(c) of the RMA but not for discrete areas of planting such as that

proposed by the appellants.

[93] He considers that a key consideration in terms of whether the proposal
represents a significant contribution is the extent and value of existing indigenous
biodiversity at the site, rather than the threatened land environment the site is on

which had influenced Dr Lloyd’s assessment.

[94] Mr Hooson was also critical of the requirement in Policy 16.2.1.7.Y.(ii), that
the assessment of ecological context is to be considered at a local level, rather than
at an ecological district or city-wide, as would be required for a s6(c) RMA

assessment. 16

[95]  Accordingly, finding no guidance in the 2GP as to how to assess the
contribution at a local level, Mr Hooson treated the relevant context as the wider

Taieri Plan and its surrounding hillslopes as far south as Lake Waipori, the Waipori

16 Hooson EIC, at [74].
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River and the Sinclair Wetlands including the foothill slopes of Maungatua.

[96] Mr Hooson considers that it would take several decades to achieve
restoration of representative indigenous forest with natural ecological functioning
and processes, and several centuries before the climax vegetation of a

representative forest of late successional kahikatea, totara, matai forest is achieved.

[97]  They both agreed that in the short term, most of the significance criteria
would not be met by the planting proposal. However, when canopy closure is
achieved, Dr Lloyd considers that the site would meet the rare vegetation and
habitats criterion ‘rarity (e)’'” which relates to indigenous vegetation that has been
reduced to less than 20% of its former extent nationally, regionally or within a
relevant land environment, ecological district or freshwater environment including

wetlands.

[98]  Dr Lloyd agreed with Mr Hooson that the local level must take account of
the ecological context of the site, which includes the connection between the
Maukaatua Scenic Reserve as forest birds will move between these two areas.
However, he disagreed on the wider scale of the local level. He restricted this to

the plains habitat.

[99] Dr Lloyd disagreed with Mr Hooson’s view!8 that the planted indigenous
vegetation would only meet the rarity criterion once matured into a complex,

representative, natural functioning ecosystem.

[100] Dr Lloyd approached this assessment on the basis that the criterion requires
an assessment of the planted indigenous vegetation. In his opinion, the planted
indigenous vegetation would meet this criterion by virtue of comprising and

restoring indigenous vegetation located on a land environment that retains only

17 See also Policy 2.2.3.2b(ii).
18 Hooson EIC, at [83].
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2.9% of its indigenous cover nationally.

[101] He considers that it would also meet ‘ecological context’ criterion (h)(ii)i),!
which assesses whether a site is important for indigenous fauna, on a regular or
temporary basis, for breeding, refuge, feeding, or resting. In Dr Lloyd’s opinion,
the planted forest will comprise a diverse range of habitat resources for the

breeding and feeding of indigenous forest birds.

[102] Dr Lloyd emphasised that canopy cover could be achieved within five years
at which point it would begin to achieve natural ecological functioning and
regeneration processes, noting that some of the planted species would by then be

producing viable seed.

[103] He described the matai, totara, kahikatea forest which would have originally
been widespread but now has almost vanished from the Taieri Plains with the last
remaining area being a 3.6 ha remnant near Woodside, less than 3 km from the

site.

[104] He considers that the proposed planting will regenerate into tall forest
making a significant contribution at a local level increasing the extent of indigenous

forest vegetation on the plains.?

[105] In his evidence, Dr Lloyd considered how guidance could be provided on
where sites meeting the policy requirements might be located, identifying the

following factors as relevant in his professional opinion:?!

(a) the site is located on land environments that retain less than 10% of
the original indigenous cover, with higher weighting given to land

environments that retain even less indigenous cover than this;

19 See also Policy 2.2.3.e(iii).
20 Tloyd EIC, at [15] and reply evidence at [49].
21 Lloyd reply evidence, at [62].
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the site is located in the coastal environment;

the site includes a natural water body;

the site includes or is adjacent to an area of existing indigenous
vegetation;

the site contains or would create a significant habitat for indigenous

fauna.

[106] In addition, Dr Lloyd would recommend a minimum planting area of .5 ha

where planted vegetation made up part of the significant contribution, and that

enduring legal protection is provided over the area in which the significant

contribution is made.

[107] Dr Lloyd’s overall assessment of the appellants’ proposal is that:

(2)

(b)

the planting proposed at the site will make a significant contribution
to indigenous biodiversity at the local level by restoring indigenous
cover to a land environment which retains only 2.9% of its indigenous
covet;

the planting proposal would provide important habitat for indigenous
forest birds which will easily dispose to the site from the nearby scenic
reserve including indigenous forest birds that are not currently
present at the site;

most of the detracting points raised by Mr Hooson are also relevant
to the other consented development at Waikouaiti and apart from the
existing indigenous vegetation at that site, the scenario was very
similar in many respects to the 68 Currie Road scenario. The
difference pertains to the extent of existing indigenous biodiversity

values.

Maintenance requirements

[108] The ecologists agreed that the key short-term actions to promote positive

long-term biodiversity outcomes should include:
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(a) fencing to exclude stock;

(b)  pest plant control;

(c) planting at a sufficient density to achieve canopy closure as soon as
possible;

(d) monitoring to ensure the trajectory of the planted vegetation is
proceeding as anticipated; and

(e) legal protection in perpetuity such as a QEII covenant.

[109] However, Mr Hooson considers that because of the small size of the site,
its position in the rural landscape and the inclusion of low stature vegetation, pest
plant invasion would be an ongoing issue. In his opinion, long-term maintenance

will be required to maintain ecological integrity of the site.

Edge effects

[110] Mr Hooson considers that edge effects would be an important constraint
in achieving long-term biodiversity outcomes. He notes that edge effects are well
documented in the literature. They include elevated radiation levels, air and soil
temperatures, wind speeds and vapour pressure deficits. These abiotic affects
result in complex changes to the composition of vegetation communities, the

distribution of animals, species interactions and ecological processes.

[111] His evidence is that studies in New Zealand and elsewhere suggest that the
extent of edge influences extend 50 to 100 m into forest habitats. Due to the small
size of the planted area proposed by the appellants, its shape and location in an
open rural landscape, the planted area, even when mature, would be vulnerable to

a range of ongoing edge effects.

[112] Dr Lloyd acknowledges that edge effects are well documented, although he
considers that if the existence of edge effects was a significant factor to be
considered then that would mean most ecological restoration of projects and

protection projects would not be undertaken.
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[113] He referred specifically to the Waikouaiti forest remnant, observing that
this Waikouaiti forest remnant was small in size, being 0.3 ha, comprising entirely
edge habitat. He disputed that edge effects are an important consideration with

respect to ecological functioning of a planted forest or small forest remnants.

[114] He notes that typically forest develops a side canopy of dense foliage on
the forest margin, which limits the penetration of edge effects. When questioned
at the hearing, Dr Lloyd considered that the plantings, including the lower stature
vegetation would be densely planted and therefore resistant to edge effects and to

weed invasion.??

[115] In his opinion, other factors such as grazing by stock or feral animals could
have significantly greater adverse effect on indigenous biodiversity and ecosystem
functions and forest remnants. Further monitoring (of edge effects) was

volunteered at the close of the hearing in closing submissions.

Our consideration of Policy 16.2.1.7.Y components

[116] The exception in Policy 16.2.1.7.Y.(ii) is the focus of the dispute between

the parties.

[117] For the Council, Ms Chadwick refers to the wording of the policy exception

and submits that this requires the following elements to be present:

(a) that the residential activity will be associated with:
(i) long-term management; and/or
(if) long-term capital investment.
(b) where that long-term land management and/or capital investment
will result in:
(i)  significant positive effects for rural productivity; and/or

(i) a significant contribution to the enhancement or protection of

2NOE, p 29.
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biodiversity values.

[118] In her further submissions, counsel submitted that there is a “high bar” to
overcome when considering whether (a) and (b) are met, due to the use of the
word “will” in these provisions, coupled with the requirement for a “significant

contribution” to the enhancement or protection of biodiversity values.??

[119] We address a breakdown of the policy components as raised in the

submissions and in evidence of the experts.

Does the capital investment need to be recurring or ongoing?

[120] The Planners JWS records agreement that the proposed planting, the
volunteered covenant and ongoing monitoring meets the component of the policy

exception requiring long-term management and/or capital investment.

[121] The Planning JWS further records agreement on the wording of a condition

to secure the long-term legal protection of the planting:

Prior to commencement of construction of the dwelling, a covenant document for
registration on the title of the site protecting the areas of ecological enhancement

and restoration must be submitted to the Council via rcmonitoring@dcc.covt.nz

for approval of the Resource Consent Manager.

[122] However, legal submissions the Council noted disagreement that this
component of the policy exception has been established. The Council considers
that a “one-off” planting proposal, at a cost of $60,000 and where the planting

would be completed over a 12-month period, is not a long-term capital investment.

23 We note that counsel contended that an “even higher bar” is set when the proposal will result

in displacement of highly productive land in terms of an evaluation under Objective 16.2.4 and
Policy 16.2.4.2.
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Our evaluation

[123] We consider that the requirement for the residential activity to be associated
with long-term management and/or capital investment does not require ongoing
capital investment. The two are expressed as alternative methods, with a capital
investment being one of the options for pursuing either of the two pathways under

these policy exceptions.

[124] However, this investment is not qualified by the requirement that it be

‘long-term’ in the sense of involving ongoing investment.

[125] The “guidance on the assessment of resource consents” in Rule 16.12.5.1,
which counsel contends are provisions that must be referred to, offers some
guidance on this. This refers to a substantial investment in farm buildings or other
farm assets for commercial scale horticulture of other commercial scale farming as
an example of a capital investment in the context of Policy 16.2.1.7.Y.i. These are

‘one-off’ capital investments.

[126] We see no reason why the capital investment required where exception
Y.(ii)’ is invoked ought to be any different.?* We agree with Mr Shiels KC for the
appellants, that “capital investment” refers to the investment of money with a view

to recurring benefits whereas it is the management that has to be long-term.

[127] We find that this component of the policy exception is met and accordingly

we agree with the evaluation of the planners.

[128] We further note and agree with the planners’ acceptance of the adequacy
of content of the EMP in relation to monitoring for edge effects and woody weed
invasion. The EMP provides for yearly monitoring for the first five years after
planting is completed. Their agreement is subject to the further requirement that

monitoring occur biannually at the end of the five year period of annual monitoring

24 Bundle of Planning Provisions, p 240.
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together with a mechanism for the Council to assess the necessity for the

continuance of the biannual monitoring.

[129] Anamendment to the condition was proposed by the planners in the JWS,?>

we agree that amendment should be imposed.

[130] However, the planners were also agreed that there was no longer any
uncertainty about the ability of the appellants to monitor the control of pest plans.

We also agree with the planners on that.

[131] We further note the additional monitoring suggested for edge effects
volunteered in the appellants closing submissions which was suggested by Dr

Lloyd and accepted by the appellants. It states:

The required monitoring will also monitor the indigenous plantings to ensure there
are no adverse edge effects. Where any adverse edge effects are found, action shall
be taken to remedy those edge effects in accordance with the Ecological

Management Plan.

[132] The Council does not support the wording of this proposed condition as it
considers the EMP does not address the management of edge effects, and that the

edge effects remain a significant issue.2°

[133] However, we do not consider this additional condition is necessary as the
proposed conditions already address monitoring of the plantings, including the
amendment proposed by the planners to address biannual monitoring at the end

of the five year annual monitoring period.

[134] We were persuaded by the evidence from Dr Lloyd on the relevance of
edge effects. In his opinion, edge effects are not important with respect to the

ecological functioning of planted forest or small forest remnants. His evidence is

25 Planning JWS, at [65].
26 Reply submissions, at [78].
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that forest typically develops a side canopy of dense foliage on the forest margin,
which limits the penetration of edge effects. In his opinion, grazing by stock or
feral animals have a significantly greater adverse effect on indigenous biodiversity

and ecosystem functions in forest remnants.

[135] Accordingly, we see no need for this additional monitoring as it would be

encompassed by the broader monitoring requirements in the EMP.

Do existing biodiversity values need to be significant?

[136] In opening submissions for the Council, it was submitted that exception
Y.(i1)” can only be invoked where the site contains existing significant biodiversity
values when assessed in accordance with the assessment criteria for determining

significance, consistent with the approach of Mr Hooson.

[137] Counsel noted that this was the approach that was taken by the Council in
its original decision and in the only other resource consent decision where the

policy pathway had been invoked (the Waikouaiti proposal).

[138] Relying on the ecology evidence, the Planning JWS records that the baseline
for an assessment of existing site values on the subject site is ‘other indigenous
biodiversity’ referred to in Strategic Objective 2.3.3. They further agreed that the
assessment of whether there will be a ‘significant contribution’ must be informed

by that baseline.

[139] In response to the court’s questioning of the Council’s position on this
issue, the Council acknowledged that a site need not contain an existing area of
significant indigenous biodiversity (as assessed under Policy 2.2.3.2), although

where that does exist, applying the policy pathway is “more straightforward”.?’

[140] The Council considers that in relation to this proposal, the planting is over

27 Reply submissions, at [35].
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too small an area, the success of the planting too uncertain, and that biodiversity

values will not be achieved for 20-30 years.28

Ouwur consideration

[141] We start by noting our reluctance to determine that a rural zoned site must
contain some existing biodiversity values before exception Y’ is able to be
invoked, particularly as on the evidence of Dr Lloyd, virtually all of the rural zoned

land in the Taieri Plains is deplete of any biodiversity value.

[142] The Council contends that the plain meaning of ‘enhancement’ would
assume a starting point where something exists that is capable of being enhanced
such that it cannot be invoked on a site that is devoid of any values. While in a
literal sense, that may be true, we do not need to decide that issue in the context

of this proposal.

[143] That said, tentatively, we would be reluctant to accept the Council’s stance,
particularly having regard to the approach in Strategic Directions, notably
Objective 2.2.3, which refers to “...all indigenous biodiversity having improved
connections and improved resilience”. It is difficult to restrict the interpretation

of this objective to biodiversity values that are significant or substantial.

[144] We further note that in the introductory text to Chapter 10 Natural
Environment reference is made to the maintenance of the city’s biodiversity being

challenging for reasons including that:
Maintaining indigenous biodiversity requires both the protection of sites of
especially high biodiversity value and the growth, creation or restoration of new

or existing sites;. ..

[145] We find that the 2GP adopts various methods to identify, protect and

28 Reply submissions, at [36]-[37].
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enhance a// biodiversity values within the district, not being limited to those that

meet the significance criteria in Policy 2.2.3.2.

[146] Policy 16.2.1.7 includes an exception that incentives improvements to the
resilience of biodiversity values in the rural zones. This incentive should be

available even when pre-existing values are not significant or even substantial.

[147] We accept Dr Lloyd’s evidence that there are existing biodiversity values at
present on the appellants’ site. We also accept Dr Lloyd’s evidence that the
proposed planting will achieve natural ecological functioning and processes at
canopy closure five years after the initial planting. By ten years, a structurally
diverse forest canopy will have developed and that other ecological processes such

as woody decomposition processes will take much longer.

[148] We disagree that the Special Information Requirements in Rule 16.13.X,
which includes a significance assessment (along with other items of information),
supportts its position that a site must contain significant pre-existing biodiversity

values before pursuing the policy pathway.

[149] The information required to be included within a resource consent
application necessarily informs an evaluation of the proposal in light of the policy
framework; as its purpose. It may also result in the identification of sites that

contain significant biodiversity values warranting protection.

[150] However, the information requirements for a resource consent application
cannot influence the interpretation of the policy framework in the manner

(initially) contended for by the Council.

[151] We accept the planners’ position that the ‘baseline’ for our evaluation of
the pre-existing site is “other biodiversity values” recorded in the JWS. We find
that this is a sufficient baseline for the operation of this policy exception in

agreement with Dr Lloyd.
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[152] We have put to one side the approach taken by the Council in the
Waikouaiti decision. We must apply the statutory provisions to this proposal and
consider it on its own merits. If we find out that the proposal is consistent with
these provisions, as we have do in this case, there is nothing in the Act to warrant
refusing the application on the grounds that another applicant has achieved a

higher standard.?

[153] Overall, we consider that Dr Lloyd’s assessment is more in line with the
2GP requirements in this context than the assessment undertaken by Mr Hooson,

who was too influenced by the requirements of a significance assessment in the

context of s6(c) of the RMA.

[154] We are satisfied that this component of the policy exception will be met by
the appellants’ proposal; the site has existing biodiversity values that are able to be

enhanced by the restoration proposal.

Relevance of displacement of land for rural production

[155] The Council further contends that an interpretation of the second part of
policy exception Y’ ought to account for the fact that the policy itself contemplates
that a proposal could provide both significant positive affects for rural productivity
and a significant contribution to the enhancement or protection of biodiversity

values.

[156] Leveraging from there, counsel submits that the proposal would bring no
positive effects for rural productivity, as only a biodiversity proposal is being
offered. This would result in a negative impact on rural productivity such that the
proposal should be viewed as being directly contrary to the first limb (X) of the

policy exceptions.

[157] Counsel contends for “an even higher bar” for assessing the second limb

29 Fleetwing Farms 1.td v Marlborough District Council [1997) 3 NZLR 257.
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(in'Y ii) which requires a significant contribution to the enhancement or protection

of biodiversity values.

[158] We note that the Council’s approach to this policy exception is consistent
with submissions on its approach to Objective 16.2.4 and Policy 16.2.4.2. In that
context, counsel notes that the indigenous vegetation planting occupies at least
33% of the site which amounts to a loss of highly productive land that is not
insignificant, thereby making the proposal contrary to Objective 16.2.4 and

implementing Policy 16.2.4.2.

[159] In further submissions, counsel submitted that the 2GP has only provided
for the policy pathway to be an exception to Policy 16.2.1.7.Y; not being extended
to any other applicable policy, referring particularly to Policy 16.2.4.2.

[160] Counsel then reverts to the Rule 16.12 guidance provisions that highlight
the priority objectives and policies where non-complying activity is sought,
observing that it would be open to the decision-maker within the overall evaluation
under s104D(1)(b) and s104(1)(b) to place greater weight on these priority

considerations if the proposal is contrary to the policy direction.

Our consideration

[161] We are required to make a thorough attempt to read the provisions of
relevance to our evaluation in a coherent manner, reconciling the rural zone
objectives and policies when approaching them in the s104(1)(b) and s104D
context. This will be important where there is a disparity between closely related
provisions as there appears to be in this case.?’ That approach was accepted by

counsel.

[162] In the court’s view, this should account for:

30 Environmental Defence Society Inc v King Salmon Company 1.¢4 [2014] NZSC 38, at [131].
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(a) Objective 16.2.1 which reserves the rural zones for productive rural
activities and the protection and enhancement of the natural
environment;

(b)  Strategic Directions Policy 2.2.3.2 which supports and is implemented
by the Policy 16.2.1.7.Y.(ii) exception.

(c) Policy 16.2.7.Y.(ii) has been deliberately included to operate as an
incentive for landowners to improve connections and resilience for
all indigenous biodiversity within Dunedin. It has to be approached
as a trade-off made by the Council at the policy level, albeit a trade-
off that requires an evaluative judgement to be made by the decision-

maker in the s104 and 104D context.

[163] Any proposal to significantly enhance and/or protect biodiversity on a site
that is less than 25 ha will result in the displacement of soe land otherwise able to
be used for rural production. The greater the contribution to biodiversity, the
greater the extent of that displacement relative to the land area left to be used for
rural production, particularly if the site is significantly below the 25 ha standard for

a single dwelling as it is here.

[164] However, we note (and agree with) the Planning JWS that records:3!

The planners agree that Policy 16.2.1.7.Y.ii applies to any existing site in the rural
zones which is below the residential density performance standard for the
particular rural zone in which the site is located — how undersized an existing, rural

site is, is not relevant to the operation of this policy.

[165] We must also account for the fact that planting of indigenous vegetation is
permitted within the rural zone, implementing Objective 16.2.1 (amongst other
provisions), notwithstanding that the rural productive capacity of the land would

necessarily be displaced.

31 Planning JWS, at [35].
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[166] There is nothing to prevent a landowner carrying out a similar indigenous
vegetation restoration proposal on an undersized lot in the rural zone without
seeking consent for a dwelling, although the Council has made a strategic decision
to incentivise a rural landowner to add to the resilience of biodiversity within the

rural zones in return.

[167] Taken to its logical conclusion, the Council’s approach would mean that
every proposal relying on the “Y(ii)’ exception would be contrary to Objective
16.2.4 and Policies 16.2.4.2 and 16.2.4.4 (where the land is highly productive) as

the planting would result in the displacement of rural productive land.

[168] In reply submissions, counsel for the Council states that it will be very
challenging to formulate a proposal to pass the policy pathway on production land,
as land will be lost to production. However, counsel submits that it would be
possible to formulate a proposal which meets the ‘unless’ test in Policy 16.2.1.7.Y
if the land was on steep terrain, or lesset, non-productive soils and/or where the

site already contains indigenous vegetation.

[169] Those propositions these put to the ecology experts. We are reluctant to
limit application of this policy exception to biodiversity restoration proposals on

the poorer quality or the steeper soils within the rural zones of the district.

[170] We agree with Ms Peters that the operation of Policy 16.2.1.7.Y.1i will
necessarily result in some displacement of rural activities in favour of the
enhancement or protection of biodiversity values and associated activity.
Although this necessarily entails a level of inconsistency with Objective 16.2.4 and
Policy 16.2.4.4, we find that this creates only a minor degree of tension, more so

with the policy than the objective.3?

[171] However, we do not consider that this supports the finding that the

proposal is contrary to these provisions, as the Council contends. Itis also artificial

32 Which provides for rural productive use and conservation.
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to conclude that a proposal seeking to invoke only exception Y (and not both X
and Y) is contrary to the first exception X due to displacement of land otherwise
available for rural production. The exceptions are enabling in their language.
Meeting either one of these exceptions is a means of escaping the ‘avoid’ directive.
The fact that a proposal does not find support from a policy exception expressed

in enabling terms, does not mean it is contrary to it.

[172] We find that the extent of displacement of land able to be used for rural
production resulting from the restoration proposal is minor, as it is considered to
be by Ms Peters (in the Planning JWS) and as found by the Council in its first

instance decision.33

[173] As to that, we acknowledge the appellants further condition volunteered in
closing conditions, the effect of which would be to increase productivity on the
land that is to be used for ‘cut and carry’. This was suggested by Dr Lloyd and is

that:

The areas that are to be retained for pastoral purposes are to be sprayed and
planted in a more productive mix of rye grass, white clover (small and large leaf)

and plantain or some other similar productive grass and herb mix or crop.

[174] There would be nothing to prevent the appellants from increasing the
productivity of their ‘cut and carry’ activity, however, we do not intend to impose
this as a condition of the resource consent. We find that it is not justified in terms
of s108AA(b)(i) of the RMA, despite the condition having been volunteered by
the appellants.

Will the proposal make a significant contribution to the enhancement or

protection of biodiversity values?

[175] We commence by noting a further element of the Council’s case on this

33 The decision records that the proposal would [decrease] by a small degree the rural capacity of
the land.
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issue, as raised in counsel’s reply submissions. This relates to the burden on an
application seeking to pursue this limb of policy pathway. Counsel leans on the
use of the word “will”, in submitting that this places an onus on an applicant to
show that the significant contribution wz/ happen. Counsel submits that this

component has been overlooked by the appellants.

[176] However, the ‘onus’ is no different to that which falls on every applicant or
party in the sense that they must bring material of probative value which tends to
logically show the existence of facts consistent with the findings sought to be
made, and/or to support a contention. In other words, there must be a sufficient
evidential foundation to provide the court with the reasonable assurance that the

proposal will achieve the intended outcome.

[177] Nor do we accept that the appellants have overlooked this requirement of
the policy exception. The Council’s decision was appealed because the findings
made by the Panel were not accepted by the appellants. Moreover, refinements
have been made to the restoration proposal since the Council made its decision.
These refinements ‘shore up’ the proposal when considered in light of this

component.

[178] The question of whether the contribution is significant (or not), has to be
undertaken at a ‘local level’. As earlier noted, the Ecology JWS agreement records

that the ‘local level’ includes the Maukaatua Scenic Reserve.

[179] As to the wider scale of the local level, we have earlier referred to the
dispute about how this is to be determined. The ecologists acknowledge that ‘local
level’ is not defined in the 2GP. Nor is there any guidance on how to assess a
significant contribution to the enhancement or protection of biodiversity at a local

level’.

[180] However, we accept Dr Lloyd’s criticisms of the ‘relatively large local level’

identified by Mr Hooson, comprising an area of approximately 20,000 ha. Dr
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Lloyd considers this too large to be a ‘local level’3* and we agree with this position.
We note that no rationale is provided by Mr Hooson for his wide depiction of the

‘local level’.

[181] We were attracted to Dr Lloyd’s explanation for the approach that he had
taken, which included consideration of the local area requirements of the

miromiro/tomtit (Petroica macrocephala) as guidance.

[182] He referred to the fact that the miromiro require at least 30 ha of forest
habitat within a 750 m radius to persist at a site, and that an area comprising twice

the miromiro range (i.e. within a 1.5 km radius) would comprise 707 ha of habitat.

[183] He also excluded the foothills, as the planting site is located on the plains,
although he observed that regardless of whether the local level was as small as he
describes it “or within two, five, or ten kilometres of the site, there is practically

no indigenous forest on the plains at any of these scales.”?

[184] We agree that the local level should be restricted to no more than the plains
habitat, and not including the foothills which Mr Hooson included. Even on the
basis that the local area is the Taieri Plains, Dr Lloyd considers that the planting
of 0.58 ha of indigenous forest (excluding the low stature planting)3¢ would make
a significant contribution at a local level as it would increase the extent of

indigenous forest vegetation on the plains by 14%.

[185] In his rebuttal evidence, Dr Lloyd states that the relatively large area of
indigenous forest bird habitat will make a significant contribution to forest bird
habitat in the local area., noting that birds will easily disperse to the planted forest

from the Maukaatua Scenic Reserve, using intervening exotic woodlots and

34 Lloyd reply evidence, at [47]-[49].

35 Lloyd reply evidence, at [49].

36 This does not account for the reconfiguration of areas 1 and 1a in the closing submissions,
which would increase the area of planted forest.
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riparian vegetation as stepping stones.

[186] He states that indigenous birds that would utilise the planted forest at the
site include kereru, tui, and bellbird (which already utilise kowhai on the adjacent
property), piwakawaka/fantail, pipihi/silvereye, riroriro/grey watbler and
pipitihika/brown creeper, which have been obsetved at Woodside Glen and which

would be present in the closest part of the Maukaatua Scenic Reserve to the site.

[187] He observes that all of these species, with the exception of the

pipitihika/brown creeper ate adept at crossing gaps between habitats.

Our finding

[188] The appellants’ restoration proposal must be considered within its local
context, which on the evidence of Dr Lloyd, comprises a land environment highly
depleted of any indigenous vegetation. The ecologists both agreed that
undertaking indigenous restoration planting on land environments that retains less

than 10% indigenous vegetation is important.>’

[189] The information requirements in Rule 16.13.X includes provision of an
assessment of the benefits to biodiversity values of options for biodiversity
enhancement, an assessment of how ecological restoration may contribute to
connectivity including with nearby areas of ecological importance amongst other

items of information, all of which was addressed in Dr Lloyd’s assessment.

[190] Dr Lloyd comprehensively discusses the benefits from the restoration and
enhancement proposed at the local level. On the basis of Dr Lloyd’s assessment,
which we prefer to that of Mr Hooson, we find that the restoration proposal will
make a significant contribution to the enhancement and protection of the

biodiversity values at this local level.

37 Ecology JWS, at [12].
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[191] Accordingly, we find that the proposal will meet this (and all other)

components of the exception in Policy 16.2.1.7.Y ii.

The RPS

[192] The Planning JWS records that little weight can be given to the Proposed
Regional Policy Statement 2021 (Non-Freshwater Parts) as it remains in the further

submission period. We agree with that position.

The NPS-HPL

[193] The only national policy statement potentially relevant is the National
Policy Statement-Highly Productive Land (NPS-HPL) which is referred to in the
Planning JWS. This was gazetted on 19 September 2022 and came into force on
17 October 2022.

[194] We agree with Mr Shiels KC, that the NPS-HPL does not of itself have the
effect of altering the district plan in any manner. Section 55 of the RMA states
that local authorities are to recognise national policy statements by amending their

plan or proposed plan but only if the national policy statement directs them to.

[195] By cl 3.5(1) of the NPS-HPL, regional councils are directed, as soon as
practicable and no later than three years after the commencement of the NPS, to
notify maps of highly productive land and changes to their regional policy

Statements.

[196] Under cl 3.5(3), territorial authorities are directed to change their plans, but

only if a regional policy statement has already been amended in accordance with

ol 3.5(1).

[197] We agree that cl 3.5(7) does not of itself create any obligations on territorial
authorities either as planning authorities or as consent authorities. As counsel

notes, the current duties of territorial authorities under the NPS-HPL are found
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in:

(a) cl 3.6 Restricting urban rezoning;
(b) 1 3.7 Avoiding re-zoning to rural lifestyle;
(c) 3.8 Avoiding subdivision; and

(d) 3.9 Avoiding ‘inappropriate’ use or development.

[198] We agree that cl 3.6, cl 3.7 and cl 3.8 do not apply to the proposal. Clause

8 is yet to be implemented by the Council.

[199] Clause 3.9(4) requires territorial authorities to include objectives, policies
and rules in the plan to give effect to cl 3.9. This method of recognition is
contemplated by s55(2) of the RMA and is consistent with the direction in ¢l 3.5(3)
of the NPS-HPL.

[200] In the interim, this clause is problematic in a consenting context,
particularly due to the nature of the direction in cl 3.9(2) which refers to measures

in sub clause (3) that are required to be undertaken by the Council.

[201] Clause 3.9(4) requires territorial authorities to include objectives, policies
and rules in the plan to give effect to cl 3.9. This is method of recognition is
contemplated by s55(2) of the RMA and is consistent with the direction in cl 3.5(3)
of the NPS-HPL.

[202] We intend to proceed on the basis that the NPS-HPL provisions are among
the wide range of identified matters that the consent authority must have regard

to.

[203] That said, we are unable to conclude that the proposed activity is
‘inappropriate’ in terms of the NPS-HPL definition. The restoration proposal
would be consistent with the exclusions in either of sub-clauses (¢) and/or (g) if

that were a provision we were required to consider. It may even come within the
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further exemption in cl 3.10(b)(i) due to the small size of the site area.’®

[204] We consider that the 2GP does not see the use of this land for enhancement
of indigenous biodiversity coupled with a residential activity as necessarily

inappropriate when considered in the context of Policy 16.2.1.7.Y ii.

[205] We note that in the further submissions filed by the Council, extensive
reference is made to a recently issued Guidance Notes for the NPS-HPL published
by the Ministry for the Environment (MfE). Counsel refers to passages containing
examples of inappropriate activities for the purposes of ¢l 3.9, urging that approach
upon the court, noting alignment with the Guidance Notes discussion with the

approach of Ms Spalding on this issue.

[2060] However, we are not prepared to give any weight to the discussion of the
NPS-HPL in the MfE guidelines. We refer to the High Court’s observation on
the relevance of the Guidance Notes published by MfE for the NZCPS 2010

which we respectfully agree with and are in any event bound by:3

The first question is what status should be given to the Department of
Conservation’s Guidance Notes. It is clear that they have no statutory basis, and
that whilst helpful, they are not legally binding on the Court as necessarily propetly
interpreting the provisions of either the Act or the NZCPS. Whilst the Supreme
Court may have referred to the Guidance Notes, not surprisingly it did not
determine that the Guidance Notes are determinative, and indeed the Guidance
Notes themselves include a disclaimer that they are not a substitute for legal advice,

neither are they official government policy.

[207] This position is further reflected in subsequent decisions of the

Environment Court, including in Federated Farmers of New Zealand v Northland

38 In that regard, the site may not qualify for inclusion as highly productive land in maps yet to
be prepared by the Council in terms of cl 3.4 unless it forms part of a large and geographically
cohesive area.

39 Opoutere Ratepayers and Residents Association v Waikato Regional Council [2015] NZEnvC 105, at
[97].
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Regional Council.#0

Part 2 matters

[208] We were not told of any invalidity, incomplete coverage or uncertainty
within the 2GP that would justify an assessment in terms of Part 2 of the RMA,

and accordingly, these provisions will not be further referred to.

True exception

[209] We address this as the final matter, being addressed by the Planning JWS
as a potentially relevant matter in the s104(1)(c) context.#! The Planning JWS

records that:

63.  With respect to ‘true exception’, Ms Peters is of the opinion that by meeting
Policy 16.2.1.7.Y ii including relevant factors set out in paragraph 62 of the
evidence in reply of Dr Lloyd and paragraph 74 of the evidence in reply of
Ms Peters, the proposal will be sufficiently ‘unusual’ to meet the ‘true

exception’ test.

64.  In contrast, Ms Spalding is of the opinion that meeting Policy 16.2.1.7.Y.ii
is insufficient to set the proposal apart as a true exception as the residential
activity remains non-complying and there is nothing to differentiate the site

from other existing undersized sites within the Taieri Plain Rural zone.

[210] For the Council, Ms Chadwick made the argument that the grant of consent
would create an undesirable precedent effect unless the application was a ‘true
exception’ in the sense of being unique to a sufficient degree from the generality
of cases, so as to allow a grant of consent. Counsel referred to the Auckland
Regional Council v Roman Catholic Diocese of Auckland*> where the court said that both

precedent and integrity effects must be largely based on the particular

40 [2022] NZEnvC 016.
41 Planning JWS, at [63] and [64].
42 [2008] NZRMA 409.
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circumstances of an application.

[211] Counsel then referred to Russell v Dunedin City Counci/*> where the phrase
“true exception” was coined to assist with an analysis of a proposal to subdivide
for residential purposes where a consideration was whether the proposal could be
described as an exception to the generality of cases such that consent might be

granted. That also involved an application for a noncomplying activity consent.

[212] Counsel acknowledges that subsequent cases comment that the case need
not be truly unique before issues of precedent or plan integrity cease to be a
relevant factor. The decision-maker must look to consider whether there are

factors which take the particular proposal out of the generality of cases.

[213] Various cases were referred to where such questions had been raised,

although they are all fact specific and not very helpful in this particular context.

[214] It suffices to note that the particular concern for the Council is revealed in
the assessment undertaken by Ms Spalding who states that there may be as many
as 157 sites of a similar size and the rural Taieri Plain zone which might seek to

rely on a precedent set by a grant of this application.

[215] Reference is made in counsel’s further submissions to Ms Spalding’s
analysis of the related concept of cumulative effects, particularly her evidence that
the ‘tipping point’ for cumulative effects on highly productive land has been

reached on the Taieri Plain.#

[216] It is in this context that Ms Spalding has identified a significant risk of
precedent being set by a grant of consent which would further contribute to

cumulative effects on the availability of highly productive land if consent to this

43 ENC Christchurch C092/03, 8 July 2003
4 Spalding FIC, at [42].
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proposal is granted.

[217] The Council’s case on these issues appears to be intertwined with its
position that the proposal is contrary to priority objectives and policies within the
2GP such that the integrity of the plan would be affected if consent were to be
granted in circumstances where the proposal was not a true exception to the

generality of cases that might seek to invoke this policy pathway.

[218] Counsel further addressed the question framed by the court as to whether
there is a need for a ‘true exception’ test if a proposal seeks to rely on and is able
to meet the pathway in 16.2.1.7.Y.ii. Counsel notes that this may depend on
whether the court agrees that the proposal is only contrary to Policy 16.1.2.7 and

no others, attributing this position to Ms Peters.

[219] However, we have found that the proposal is not contrary to the ‘avoid’
directive in Policy 16.2.1.7, even if that is Ms Peter’s position. Importantly, the
proposal is able to bypass that directive by coming within the Y exception.
Accordingly, and based upon the court’s findings, questions of plan integrity and
precedent do not arise if consent is granted to this proposal. If any precedent is

set by a grant of this consent, it is not an undesirable precedent in our opinion.

[220] We further agree with Mr Shiels KC that the basis upon which the Council
granted consent for the Waikouaiti site is irrelevant. The factual circumstances
applying in that case were significantly different. The appellants do not rely on

that decision as a precedent in support of their own application.

[221] As we set out below, we have found that the application is for an activity
that is not contrary to any of the relevant objectives and policies of the 2GP in fact

it is supported by some of those provisions.

[222] We do not find it helpful to apply a further non-statutory test of whether
the proposal is a true exception. Unlike other cases, the 2GP policy framework is

somewhat unusual, in that it provides a pathway through the policy framework by
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which consent may be obtained for a non-complying activity. It cannot be said
that the 2GP is rigidly set against all residential activity on sub-standard rurally

zoned sits. That factor sets this plan apart.

Findings on statutory assessment

[223] We have identified all relevant matters under s104 and considered the
threshold tests in s104D. We note the agreement of the planners in the Planning
JWS as to the adverse effects in the context of the first threshold test. On the
question of whether there would be adverse effects on rural production, we accept

the evidence of Ms Peters set out in para [31].

[224] As to the remaining issues, we took much guidance from Dr Lloyd’s expert
evidence in applying the Policy 16.2.1.7.Y.ii exception whose evidence was

accepted in preference to that of Mr Hooson.

[225] We find that each of the s104D test is met as:

(a) the effects on the environment associated with loss of rural
productive land, rural character and amenity effects in particular will
be no more than minot;

(b) the activity is not contrary to relevant objectives and policies of the
2GP identified in the evidence; in fact it is supported by some,

including the Policy 16.2.1.7.Y.ii exception.

[226] Having found that both tests in s104D are able to be met, we have a

discretion to consider a grant of consent, having regard to all relevant s104 matters.

Exercise of the court’s discretion

[227] We find that a grant of consent to the proposal as sought in the application,

together with subsequent amendments is appropriate.
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[228] Accordingly, the appeal against the Council decision is allowed. The
decision is overturned and resource consent is granted to the application proposed

by the appellants subject to conditions, including (for the avoidance of doubt):

(a) the additional condition requiring biannual monitoring after the end
of the five year period of annual monitoring agreed to by the planners
in the JWS;

(b) the condition proposed by the planners requiring a registered
covenant, set out in para [121] of this decision which we consider is

appropriately worded.

[229] The court’s decision is final in relation to our statutory evaluation under
ss 104 and 104D, but interim in relation to the final set of conditions. These are
to be lodged by the appellants having consulted with the Council in respect of the

same. Conditions are to be lodged in 10 working dates of the date of this decision.

For the court
{ g

P A Steven
Environment Judge
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DECISION OF THE ENVIRONMENT COURT

The appeal by Louise and Philip Hopkins is allowed in part.




B:  Westside Park Limited and Waikato District Council are to confer and file the

final form of conditions within 15 working days from the date of this Decision.

C:  If anything arises from what is filed and served by Westside Park Limited and

the Council, the Hopkins may raise that with the Court within 7 days.

D:  Costs are reserved with a timetable to be set once the Court has issued the final

conditions.

REASONS

Introduction

[1] Westside Park Limited (WPL) proposes to establish and operate a rural

contractors’ depot (proposal) at 376 Horotiu Road, Te Kowhai (site).

[2] To proceed with this development, WPL sought consents from the Waikato
District Council (the Council) who limited notified the consent application! and
following a hearing of the application by an Independent Commissioner, subsequently

granted consent for the proposed activity.

[3] Louise and Philip Hopkins (the Hopkins) argue that the proposal gives rise to
noise, highly productive land and rural amenity effects, and that the scale of the
proposal will bring an appreciable change to the rural character of the area, in a

manner which is not provided for under the Proposed Waikato District Plan (PDP).

The site

[4] The site comprises 8.9 ha in size and is located approximately 3 km from the

Horotiu urban area, and approximately 2 km from Te Kowhai Village.2

[5] Itis in the General Rural Zone (Operative District Plan 2013 (ODP)) and the

! By decision dated 1 July 2022, Council limited notified the application to 12 affected
owners/occupiers.

2 Statement of Evidence of Mark Chrisp dated 6 October 2023 (Mr Chrisp EIC), at [6.3],
EB0691-0692.



Rural Zone (PDP), the site is also within the Waikato River Catchment. Under the
PDP, there is also a special height restriction applying to the site which relates to Te

Kowhai Airfield, although that is not impacted in this case.

[6] The site has an unusual shape in that it is narrow at the road frontage compared
to the bulk of the site beyond its immediate neighbours fronting the street. There is
an existing dwelling with ancillary buildings at the rear of the site which gains access

via a shared right of way with neighbours to the east.

[7]  The existing use of the site was described to us as a hobby farm grazing beef of
up to 20 Hereford steers. The existing dwelling will be retained and the residue
property, once the depot for the business is established, will continue to be used for
rural production purposes similar to current practice although with a smaller usable

area and stocking capability.

Application Site

Existing Buildings

P Existing Dwelling

[7] other Buildings
Hardstand Area
Residence/Workshop

ﬁ Proposed Buildings

Site Location Map (source: Figure 2 Mr Chrisp EIC)



[8]  The site is owned by Mr Shane Holland and his mother Ms Heather Holland,
who is a director of WPL.

[9] WPL currently operates a business known as Horotiu Cartage and Hire (HCH)
from a family property at 108 Osborne Road in the Waikato District. Mr Holland is
a part owner, a director, and the manager of HCH which previously operated a similar
business from 96B Horotiu Road without resource consent. Following a complaint
and after being advised by the Council that Mr Holland required consent, the business
moved to the Osborne Road address.> We understand that HCH has been operating
without a resource consent and that the Council has allowed it to operate at the
current location on a temporary basis while the application, the subject of these

proceedings, is resolved.*

The proposal
[10] Mr Mark Chrisp, expert planning witness for WPL, noted that:

The primary purpose of the Site is for use as the Proposed HCH Depot,
providing yard facilities allowing for the parking of trucks, trailers, diggers,
tractors, and machinery overnight or for periods of time when they are not in
day-to-day use. Servicing of HCH’s vehicles and machinery and general storage
of HCH’s equipment are proposed to be provided onsite within a workshop.

[11] Mr Holland described the business in more detail as providing cartage and
general civil contracting services for rural clients, as well as roading infrastructure

providers. He explained:¢

Historically, farmers used to own their own trucks and machinery, but with
Certificates of Fitness being so difficult with older trucks and the cost of new
trucks, farmers have moved away from owning trucks and heavy machinery.
As a result, there was an opportunity for me to still be involved servicing
machinery while also supporting farmers. Farmers enabled HCH to get off the
ground, and to continue to grow. We want to be in the rural area as this is
where our primary client base, including suppliers, are located.

3 Closing submissions on behalf of Westside Park Limited (WPL closing submissions)
dated 12 March 2024, at [31].

+ Opening submissions on behalf of the Appellants dated 1 March 2024, at [4.19].

5 Mr Chrisp EIC at [5.2], EB0O683.

6 Statement of Evidence of Shane Holland dated 6 October 2023 (Mr Holland EIC), at [2.3].



[12] A yard and buildings are proposed to house the HCH business. The
approximate overall yard dimensions are 9,910 m? (0.991 ha), (width dimensioned as

80 m and length approximately 124 m, as calculated from the area figure).”

[13] The yard will be stripped of topsoil which will be replaced with brown rock and

metal to proposed levels.

[14] The topsoil from strip will be used to create bunds, and excess topsoil is to be
stored on site within bunds or carted offsite. Although the s 92 information provided

to the Council seems to indicate the topsoil will be entirely reused on site.

[15] A large swale with stormwater retention area is proposed along the southern
boundary (adjoining properties 384 and 384A Horotiu Road). This will be dug out

and stabilised with topsoil.

[16] While the Earthworks Plan indicates a formed driveway continuing from the
road through the yard to the existing driveway of the existing dwelling at the rear of
the site, we understand that in accordance with the ‘Development Plan Showing
Mitigating Planting’ submitted in closing (Mitigation Plan), which is annexed hereto

as Appendix A, the driveway is only proposed to run from the road to the yard.

[17] A workshop building (dimensions: 524.35 m?) is proposed on the yard.
Originally 118 m? of this building was to be habitable and used by the owner of HCH.
The proposal before the Court retains the size of the building but does not include
the dwelling. This building is 38 m long by 14 m wide with a 6 m height to its roof
apex and will be set back from Horotiu Road by 240 m and from the shared right of
way drive by 40 m. Specifications for the cladding are unclear but the elevations
provided by WPL’s landscape and visual expert, Mr David Mansergh, show a dark
(blackish) coloured steel long run type cladding both for walls and roof.

7 Above n 3, Attachment C: Development Plan Showing Mitigating Planting dated 7 March
2024.

8 Blue Wallace Plan HCH Yard Earthworks, 376 Horotiu Road, March 2024 21204-01-
P1.-301 Rev D (Earthworks Plan).



[18] A break room (staff building) (dimensions: 7m x 3.5 m = 24.5 m?) is also

proposed to be located in the north-eastern corner of the yard.

[19] The yard will also cater for the following assets currently owned by HCH:?

(@)
(b)
©
)
©
(®
(8
(h)
@
()

(k)

@

(m)

6 x 6-wheel trucks (8 m x 2.5 m);

2 x tractor units (with low loader);

1 x tractor and trailer;

1 x tractor and mowetr;

5 x truck and trailer units (17 m x 2.5 m);

1 x transporter truck;

5 x small hire diggers (on transport trailers);
4 x rollers;

1 x bobcat;

silage equipment;

diggers — —3.5-22 tonnes — these larger diggers only come to the yard
around Christmas time when jobs end for the Christmas period (no

quantity provided);
diesel store (dimensions unspecified); and

staff parking (this parking and generally is not intended to be marked out

but rather it is to be managed).1

[20] In addition, HCH owns a milk tanker.

» Mr Holland EIC at [3.3].
10 Memorandum of Mitchell Daysh to Waikato District Council — Section 92 response dated
20 May 2022, at [8].



[21] Mr Holland explained that not all the equipment is on site at any one given

3.4... On a normal day it is generally only the truck and trailer units that exit
the site in the morning and come back in the evening after work. Most of the
machinery is on the job site until a job is complete.

3.5 HCH currently has five pieces of equipment that are hired out externally.
Where equipment is hired out this is done by the external party picking up the
equipment either in a ute or vehicle with a trailer after 7am. At the most, there
are three hireage transactions per day (with the average being around six per
week). The hire equipment is returned to the site via the same method when
the job is completed.

3.6 One of the vehicles stored on site is a widening low loader. This is the same

size as the truck and trailer units.

[22] The following hours of operation are proposed:

(@)
(b)

©

(d)

6 am — 7 pm from Monday to Friday.
0.30 am — 5 pm on Saturdays.

9 am — 5 pm on Sunday (with the primary activities occurring on site on

Sundays being the servicing of machinery).

Where equipment is hired out, this must occur after 7 am and before

7 pm Monday to Friday, and after 8 am and before 5 pm on Saturdays.

[23] Mr Holland advised that the proposed hours of operation allow for HCH staff

and vehicles to be at the relevant site (offsite location) for the daily health and safety

meeting, which usually occurs at 7 am.'2 He noted that:13

(b)...If HCH staff are not there for that meeting, then staff get sent home and
cannot work for the day. This is why we cannot leave the site later in the day.

That is the reality of the industry.

(c) Trucks arrive back at the depot site in the evening (when they are not being

stored at the offsite work location) between 5-6 pm (generally)...

[24] No staff work on Sundays, except for those associated with the low loader and

11 Mr Holland EIC, at [3.4-3.6].
121bid, [4.1(b)], EB0063.
13 Ibid, [4.1(b)-(c)].



milk tanker, which would both be undertaking rural deliveries or collections. The
milk tanker is only used 3-4 months a year. The tanker leaves site around 5 pm for
night runs and returns to the site the next morning following the 6 am start time. The
low loader is described as occasionally leaving or returning to the property (not

loaded) on a Sunday.

[25] No ‘business-as-usual’ work occurs on public holidays. The only time that HCH
would work on a public holiday would be in an emergency for a rural client (e.g.
crashed tractor that required a digger to lift out). This is described as an extremely
rare situation and would result in around two heavy vehicle movements on that day
(e.g. one leaving the site to go to the situation and returning to the site once

complete).1s

[26] The existing dwelling and ancillary buildings at the rear of the site will be
retained and the balance of the site will remain as open pastoral farmland and will

continue to be utilised for its current purpose (low-intensity stock rearing operation).

[27] Extensive mitigation planting is proposed, as well as a 2.4 m high acoustic
barrier around most of three edges of the hardstand and modification to an existing
bund on the western side of the hardstand. We will explore the mitigation in more

detail when we address the environmental effects of the proposal.

[28] A revised Earthworks Plan was provided to the Court on 19 March 2024.1
When compared to the Mitigation Plan this appears somewhat outdated, to the extent

it shows a portion of driveway no longer proposed.

[29] A new entrance gate with ornamental planting will be established at the road
entryway to the drive and an avenue of specimen trees established along the proposed
driveway which (in accordance with the proposed conditions of consent) will be sealed

to a width of 7 m from Horotiu Road to the edge of the gravelled yard. See Appendix

14 1bid, [3].

15 Ibid, [4].

16 Blue Wallace Plan HCH Yard Earthworks, 376 Horotiu Road, March 2024 21204-01-
P1.-301 Rev D (Earthworks Plan).



A for context.

Activity status

[30] Currently the Council has in place an ODP, the Waikato section being the
relevant document in these proceedings. The PDP has proceeded through the
submission and decision stage to an Appeals Version and the Council published an

annotated version of this plan reflecting the position as of 23 March 2023.

[31] All the planning witnesses (Mr Chrisp for WPL, Mr Vincent Murphy for the
Hopkins and Ms Julia Masters for the Council) agreed that more weight should be
placed on the PDP compared to the ODP. At the time of hearing, all rules under the
Appeals Version of the PDP have either legal effect (pursuant to s 86B) or are to be
treated as operative (pursuant to s 86F).17 This is relevant as Rule GRUZ-R35 of the
PDP provides for Rural Industry including rural contractors’ depots as a restricted
discretionary activity (RDA) and Rule GRUZ-R48 provides for a Transport Depot as
a fully discretionary activity (DA).

[32] The Council’s planning witness, Ms Masters, set out in detail the various more
relevant provisions of the Plans. Other than discussion around the activity description

leading to status, this evidence seems to align with that of the other planners.

[33] There are several other characteristics of the activity such as the earthworks,
parking formation and traffic generation, which generally trigger DA status under the
ODP and RDA status under the PDP. The noise characteristics of the HCH activity
once operational, trigger full DA status under both the ODP and PDP. Thus, a

bundled consent is sought as a DA.

[34] The evidence and submissions concentrated on the PDP, and we have done the
same given the Council’s advice that this is now the effective plan relative to these

proceedings.

17 Planning Joint Witness Statement dated 11 December 2023 (Planning JWS), at point 12.1.
At the time of hearing the PDP was in the final stages of resolving appeals against the
decisions. Mr Chrisp’s EIC records that he has reviewed the appeals on the provisions which
are relevant to this matter, EB0044.
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[35] WPL and the Council agree that the proposal is a Rural Industry. The rule which

identifies Rural Industry as a RDA describes the activity as:!8

Rural Industry, including packhouses and coolstores that handle produce
sourced from other sites, feed mills and animal feed production, and rural
contractors’ depots;

[36] The term rural contractors’ depot is not defined in the PDP. The definition of

Rural Industry, which is also from the National Planning Standards, is:1?

Means an industry or business undertaken in a rural environment that directly
supports, services, or is dependent on primary production.

[37] The Hopkins consider the activity to be a Transport Depot, which is defined in
the PDP as:

Means a truck parking or servicing site, or depot for the handling or transfer
of materials or vehicles.

[38] Transport Depots are provided for as a fully DA. However, once bundled, the
whole proposal is to be considered as a fully DA, so we essentially end up in the same
place. We also note that all the planners agreed that the proposed activity is a DA,

regardless of its “definition.20

[39] Asa RDA there is an understanding of the generated effects and therefore the
Council is able to confine the matters it can consider. However, this does not mean
that such an application has a “special leg up”. The parties have agreed with Mr

Cameron’s supplementary submission:?!

...that, while an RDA can be “generally anticipated’ in the existing environment
of a particular area, an application for resource consent is still subject to the
tests in ss 87A(3)(a) and 104C, and can be granted or declined, following
consideration of the application against relevant matters under s 104.
(Footnotes omitted)

[40] We tend to agree that the definition of Rural Industry best fits the described

activity. We make our decision on the specific character of this particular activity as

18 PDP, Rule GRUZ-R35.

19 National Planning Standards, Definitions List, at 63.

20 Planning JWS at [2.1], EB0045.

21 Supplementary submissions on behalf of the Appellants dated 18 March 2024, at [7].
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it was outlined to us in evidence confined by its description as set out in the application

and refined (but not widened) in conditions which attach to the consent.

[41] We do agree that the proposed activity does not handle goods on site but rather
for the most part, operates as a hire facility which includes the staff to operate the
respective machinery. The transport function relates to 6 x 6-wheel trucks, 5 x truck
and trailer units and a milk tanker. The products being carried by the trucks are not
transported to or from the site. The truck travels to the source of materials and
transports those materials to another destination. Our understanding is that the single
transporter truck is used for the machinery held at the base for hire, as well as
movement of other machinery away from and not stored on the site. Machinery can

also be picked up by trailer for use by other operators.

The Council’s decision

[42] The Council’s decision was issued on 15 May 2023.2 Amendments were made
during that hearing regarding management of the movement of heavy vehicles,
deletion of the dwelling originally proposed in the Shed (a non-complying activity),
and confirmation that the driveway would be sealed. The Council’s decision did not
adopt a permitted baseline. We are unclear as to whether the same status of the PDP

provision applied at that time.

[43] The decision summarised the following principal issues in contention:

(a) whether, as a rural contractors’ depot, the activity is a Rural Industry or

a Transport Depot;

(b)  whether the activity has a functional need to locate in the zone (GRUZ-

O1);

(c) whether the activity is a Rural Industry which has a functional or

operational need for a rural location (GRUZ-P6);

22 Decision on application by Westside Park Limited (LUC0394/22) by Independent
Hearings Commissioner David Hill (Council Decision), CBOO01.
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(d)  whether the activity offends the National Policy Statement for Highly
Productive Land (NPS-HPL);

()  whether the adverse effects either individually or collectively amount to

a significant adverse effect; and

(f)  overall, whether the activity is appropriate in the Rural (ODP) or
General Rural (PDP) Zone.

[44] In relation to (a), the Commissioner found:23

77. In light of the above, and with respect to the question as to whether
consideration of the activity should be confined to the site or not, I am inclined
to agree that the application is essentially for the parking (and maintenance) of
a fleet of vehicles on the site. What that fleet is used for is then a secondary
(albeit highly relevant) question. That is really little different from
consideration of a subdivision or commercial development application where
the ultimate end user and their particular occupation is typically of limited
interest.

78. Considering the lack of precision in the terms of the plans, I consider it
prudent to find that the activity is for a transport depot having a broadly rural
industry purpose under the PDP.

79. For completeness, I therefore find that it is not a rural industry under the
ODP but afford the PDP, in this instance, more weight as I understood from
my questioning that the latter definition is not directly subject to appeal.

(Our emphasis)

[45] We have said that the activity is a Rural Industry by being a rural contractors’
depot because of the direct service provided in part to rural production. Even if we
are wrong in that finding, and it is considered to be a Transport Depot, there is at
least one element which makes it a fully DA in any event. We have also set out the
proposal in some detail in this decision so there is no ambiguity about what is

intended.

[46] In relation to principal issues in contention (b) and (c) above, the Commissioner

drew attention to Policy GRUZ-P6 of the PDP as follows:

Industrial and commetcial activities.

2 Thid, [77-79).
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(1) Provide for rural industry and rural commercial activities provided they are
either dependent on the rural soil resource or have a functional or operational
need for a rural location.

(2) Such activities are to be managed to ensure that:
(a) Their scale, intensity, and built form maintain rural character;

(b) They maintain an appropriate level of amenity for neighbouring sites;
and

(c) They minimise reverse sensitivity effects on existing productive rural,
intensive farming, quarrying, or rural industrial activities.

(3) Avoid locating industrial and commercial activities in rural areas that do not
have a genuine functional connection with the rural land or soil resource.

[47] The Commissioner found that it is the “functional or operational need
requirement element that must be satisfied.”> The terms functional and operational

need are defined in the PDP as:2

Functional need
Means the need for a proposal or activity to traverse, locate or operate in a
particular environment because the activity can only occur in that environment.

Operational need

Means the need for a proposal or activity to traverse, locate or operate in a
particular environment because of technical or operational characteristics or
constraints.

[48] The Commissioner was satisfied that the range of activities provided by Mr
Holland are sufficient to allow the application through the drafting gate of Policy
GRUZ-P6 based on an operational need within a rural location — albeit that the
specific rural location may still emerge as an unacceptable outcome when assessed in

the round.2

[49] In relation to the NPS-HPL, the Commissioner concluded, among other things,
that the NPS-HPL does not require absolute avoidance of alternative land uses. He
found that clause 3.10 provides guidance on exceptions/exemptions to the avoidance

imperative. In that context he concluded the adverse rural productivity effect of the

24 Ibid at [8.1].
25 Part 1: Introduction and general provisions/Interpretation.
26 Council Decision at [98], CBO001.
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loss of 1.22 ha of Land Use Capability (LUC) class 3w soil to be minor and to not
offend that policy.?’

[50] He also noted that further land fragmentation is not proposed and there are no
reverse sensitivity effects nor, in his determination, any significant loss of productive
capacity. The Commissioner noted that the proposal also enables environmental
benefits in terms of on-site stormwater management and has no identified adverse

cultural effects.

[51] The decision covered other adverse effects. It is noted that while submitters

maintained their concerns on these matters they were resolved by technical evidence:?

...included sealing of the driveway (which also reduces potential dust issues);
on-site speed limit; hold line for trucks exiting the site to improve neighbouring
sightlines; start times, start-up and departure controls; agreement that road
widening for right turn in / out traffic was not required; and agreement that
road traffic noise generally controlled ambient and background noise in the
6am-7am startup and departure period — albeit at 6 locations the predicted
exceedance over the PDP noise standard ranged between 1dB and 10dB.

[52] In relation to amenity,’ the Commissioner concluded that: 3!

...while I accept that the status quo amenity would be changed by the
application, and that neighbouring submitters are opposed to that change, I am
unable to find that the change in amenity in the context of a general rural zone
reaches a sufficient threshold of significance such that a decline of consent
comes into play.

[53] The Commissioner considered the scale and appropriateness of the activity.3
He opined that if the (some 25) vehicles parked on the yard were visible from the road
or neighbouring dwellings then the scale of the activity would likely become a
determining issue resembling, as it would, an industrial parking lot. He found
however, that the net effect of the proposed mitigation, “is to virtually screen the

entirety of the hardstand parking area from public vantages and neighbouring views

27 Ibid, [136-142].

28 Ibid, [143].

2 Ibid, [149].

30 Jbid, see [152] onwards.
31 Ibid, [174].

32 Ibid, [175].
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from dwellings”.33

[54] Overall, the Commissioner concluded that:3

...the scale of the activity is adequately mitigated by the bunds and mitigation
planting proposed, noting also that a condition requires the bunds to be created
and planted and the screen planting commenced before any operational depot
activity can occur. That overall mitigation, which Mr Mansergh opined goes
beyond what he considered strictly necessary, will assist materially in
maintaining a rural feel to the development.

[55] Ultimately summarising the reasons for the decision, the Commissioner

records:3>

After having regard to the actual and potential effects on the environment of
allowing the proposed activity and taking into account the relevant statutory
and statutory plan provisions, I find that consent for the proposed activity
should be granted for the reasons discussed throughout this decision and, in
summary, because:

(a) The adverse effects of the proposed activity on the environment are not
significant in the context of the General Rural Zone and with the conditions
to be imposed;

(b) While elements of the proposal are not entirely consistent with all relevant
provisions of the district plans, overall, the application is not materially
inconsistent with those provisions; and

(c) Granting consent is consistent with promoting the sustainable management
purpose and principles of Part 2 of the RMA, and the relevant provisions of
the statutory plans.

[56] On appeal, the key areas of concern were generally expressed as noise, amenity,
and rural character issues. Our assessment follows but we note that we have had
regard to the Commissioner’s decision in detail, the proposal as it was presented to us

through the course of the hearing and the further changes made by WPL at that time.

The appeal

[57] The Hopkins live at 384 Horotiu Road, Te Kowhai with their five children.

They described their property as their primary investment as well as a rural sanctuary

3 Thid, [179].
3 Thid, [180].
3 Thid, [204].
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for their family. In addition to the main dwelling, the Hopkins also have a farm shed
(from which they operate a home office), paddocks which are used to raise a few cattle
and some chickens. Their rural life at the property was described to us as typical of
rural-residential and lifestyle properties in the vicinity. The access to the Hopkins’
property is via a shared driveway which also serves the existing dwelling on the subject
site. The site is to the southwest of the Hopkins’ common boundary with the shared
drive. The Hopkins’ house is in approximate alignment to the existing house on the

site on a north-easterly axis.

[58] Evidence was also received from Mr Terrence Phillips who together with his
wife owns and lives at the property next door to the subject site on its south-eastern
boundary. His evidence supported the Hopkins’ and raised specific concerns
regarding loss of amenity to his home. The large stormwater conveyance swale will
be immediately across his north-western boundary. His house is orientated towards
the proposed yard (that is generally to the north), and his north-eastern boundary is

orientated to the access drive to the yard.

[59] The question posed for the Court by the Hopkins is: Is WPL’s site an appropriate
location for this industrial-scale industrial activity? In opening summary Mr Cameron on

their behalf, submitted that:36

The sheer scale of the proposal will bring an appreciable change to the rural
amenity and character enjoyed by the appellants and other owners in the
vicinity, in a manner which is not provided for under the PDP.

The individual and cumulative impact of the applicant’s proposal would not
achieve the sustainable management purpose of the RMA, and the most
appropriate exercise of the Court’s discretion, in those circumstances, is to
decline consent.

[60] Following expert witness caucusing, effects relating to traffic and three waters
were resolved through the development of agreed conditions in relation to those
matters, should consent be granted. The submissions and evidence focused on the

remaining areas of dispute between the parties.

36 Opening submissions on behalf of the Appellants dated 1 March 2024, at [1.5].
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[61] The Hopkins identified the key issues on appeal to be:¥

(a) classification of the proposed activity;

(b) effects on highly productive soils;

(c) landscape and rural character / amenity effects;

(d) noise; and

(e) assessment of the proposal against the relevant objectives and policies of

the PDP, and the exercise of the Court’s discretion under sections 104 and
104B of the RMA.

The issues to be determined

[62] We have slightly rephrased those issues to align with the evidence and
clarification of matters as the hearing proceeded. We understand the issues to be

determined are:
(@) How should the activity be classified under the District Plan?
(b) Is the NPS-HPL satisfied?

(c)  Whatis the nature and scale of potential adverse effects in relation to:

(i)  Landscape, rural character and amenity?

(i)  Noise?

(d) Can the adverse effects of the proposal be adequately avoided, remedied

or mitigated?

The statutory framework

[63] There are no national environmental standards relevant to this proposal. The
site meets the transitional definition of highly productive land in accordance with
clause 3.5(7) of the NPS-HPL because it is zoned General Rural (GRUZ) and the

land is classified as containing LUC 2 and 3 land. It was common ground that the

37 Tbid, [3)].
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Court will need to determine whether it is satisfied that the matters in clause 3.10(1)

are met.

[64] Te Ture Whaimana o Te Awa o Waikato as part of and including the Waikato
Regional Policy Statement, and the Waikato Regional Plan are relevant although the
evidence was generally focused on the PDP. There was no suggestion the district and
regional instruments were not aligned. Although Mr Chrisp found inconsistencies in
the definition of ‘primary production’, he noted that the PDP adopts the definition
contained in the National Planning Standards and considered this inconsistency did

not affect his assessment. ¥ We accept that evidence.

[65] We have introduced the PDP above and noted that while there is an ODP, the
PDP has progressed to a stage where we can rely upon it for consideration of this
proposal.

NPS-HPL

[66] The single objective of the NPS-HPL is:3

Highly productive land is protected for use in land-based primary production,
both now and for future generations.

[67] With nine policies to support that objective, those relevant to the current

application are:%

Policy 1: Highly productive land is recognised as a resource with finite
characteristics and long-term values for land-based primary production.

Policy 4: The use of highly productive land for land-based primary production
is prioritised and supported.

Policy 8: Highly productive land is protected from inappropriate use and
development.

38 Mr Chrisp EIC at [7.30]. EB0726
3 Part 2: Objectives and Policies, at [2.1].
40 Tbid, [2.2].
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Policy 9: Reverse sensitivity effects are managed so as not to constrain land-
based primary production activities on highly productive land.

[68] The NPS-HPL instructs territorial authorities on how they should go about
achieving the objective and policies, including the requirement to map highly
productive land (clause (3.4)). Until such time as those maps are operative,

clause 3.5(7) also requires territorial authorities to apply the NPS as if references to

highly productive land were references to land that, at the commencement date:

(a) is
(i) zoned general rural or rural production; and

(i) LUC 1, 2, or 3 land; but

(b) is not

(i) identified for future urban development; or

(i) subject to a Council initiated, or an adopted, notified plan change to
rezone it from general rural or rural production to urban or rural lifestyle.

[69] Clause 3.9 of the NPS-HPL is entitled, “Protecting highly productive land from
inappropriate use and development” and clause 3.9(1) requires that, territorial
authorities avoid the inappropriate use or development of highly productive land that
is not land-based primary production. Clause 3.9(2) then sets out a list of

circumstances which are exceptions, relevantly in this case including subclauses (a)

and (g) which are:

(a) it provides for supporting activities on the land:

() it is a small-scale or temporary land-use activity that has no impact on the
productive capacity of the land:

[70] Territorial authorities must take measures to ensure that any use or development

on highly productive land (clause 3.9(3)):

(a) minimises or mitigates any actual loss or potential cumulative loss of the
availability and productive capacity of highly productive land in their district;
and
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(b) avoids if possible, or otherwise mitigates, any actual or potential reverse
sensitivity effects on land-based primary production activities from the use or
development.

[71] Submissions and evidence focused on clause 3.10 which provides an exemption

for highly productive land subject to permanent or long-term constraints.

relevant subclauses follow:

(1) Territorial authorities may only allow highly productive land to be
subdivided, used, or developed for activities not otherwise enabled under
clauses 3.7, 3.8, or 3.9 if satisfied that:

(a) there are permanent or long-term constraints on the land that mean
the use of the highly productive land for land-based primary production
is not able to be economically viable for at least 30 years; and

(b) the subdivision, use, or development:

(i) avoids any significant loss (either individually or cumulatively) of
productive capacity of highly productive land in the district; and

(if) avoids the fragmentation of large and geographically cohesive
areas of highly productive land; and

(iii) avoids if possible, or otherwise mitigates, any potential reverse
sensitivity effects on surrounding land-based primary production
from the subdivision, use, or development; and

(c) the environmental, social, cultural and economic benefits of the
subdivision, use, or development outweigh the long-term environmental,
social, cultural and economic costs associated with the loss of highly
productive land for land-based primary production, taking into account
both tangible and intangible values.

(2) In order to satisfy a territorial authority as required by subclause (1)(a), an
applicant must demonstrate that the permanent or long-term constraints on
economic viability cannot be addressed through any reasonably practicable
options that would retain the productive capacity of the highly productive land,
by evaluating options such as (without limitation):

(a) alternate forms of land-based primary production:
(b) improved land-management strategies:

(c) alternative production strategies:

(f) boundary adjustments (including amalgamations):
() lease arrangements.
(3) Any evaluation under subclause (2) of reasonably practicable options:

(a) must not take into account the potential economic benefit of using the
highly productive land for purposes other than land-based primary
production; and

(b) must consider the impact that the loss of the highly productive land
would have on the landholding in which the highly productive land

The
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occurs; and

(c) must consider the future productive potential of land-based primary
production on the highly productive land, not limited by its past or present
uses.

(4) The size of a landholding in which the highly productive land occurs is not
of itself a determinant of a permanent or long-term constraint.

[72] The NPS-HPL is but one of the matters to which regard must be had under
s 104 of the Act and we have concluded that this issue is not in fact determinative to
the outcome of the appeal. There was extensive evidence provided to the Court by
several experienced experts including Mr Jeremy Hunt, Mr Steven Howarth and Mr
Philip Journeaux for WPL and for the Hopkins, Dr Scott Fraser and Mr Duncan
Walker.

[73] The Council relied on the experts provided by WPL.

[74] The analysis of the soil quality (LUC) was initially undertaken from a relatively
high level, and we understood that Dr Fraser had undertaken a more detailed
approach following NZSC Guidelines and undertaking 22 soil observations on site.*!
We accept Dr Fraser’s evidence as the more robust in this respect. He concluded

that:42

7.2 The site has moderately well drained to imperfectly drained soils with small
areas of poorly drained soils and the land is flat to undulating, is not close to a
flood plain and has been artificially drained. In my opinion, the site is highly
productive land with high versatility, is able to support a wide range of
intensive land uses and is predominantly LUC 2w (80 percent) land with high
class and high-quality soils.

7.3 Approximately 20% of the land is occupied by poorly drained soils that
have been assignhed LUC 3w; however, these soils could, under better
management, be incorporated with the LUC 2w land to support a wide range
of intensive farming activities.

7.4 It follows from the above that I disagree with Mr Hunt’s conclusions that
the soils are “poor quality”, “poorly drained” and “at the lowest end of
versatility”. In my view, the soils are both high quality soils and high class soils
(as those terms are defined in the Operative and Proposed District Plans), and
the land falls squarely within the definition of HPL under the National Policy

Statement.

4 Statement of Evidence of Dr Scott Fraser dated 21 November 2023, at [4.2-4.3], EB1430;
Annexure A, EB1448.
42 Ibid, [7.2-7.4].
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[75] An attempt was made to demonstrate that the permanent or long-term
constraints on economic viability cannot be addressed through any reasonably
practicable options that would retain the productive capacity of the highly productive
land. The evidence of Mr Walker for the Hopkins was that there are a range of
options, such as dairy farming, arable cropping and dairy support which the land could
be used for. He suggested an arable system growing maize and grass silage is
reasonably practical and would be expected to generate an operating profit or
economic farm surplus.* Whereas Mr Hunt suggested a slightly higher return, he also
considered the cost of debt servicing when assessing the underlying profitability of an

asset.

[76] Those that took part in the production of a joint witness statement (JWS) on
the topic, (Mr Hunt, Mr Howarth, Mr Fraser and Mr Walker), concluded that the
proposal is not small scale as a percentage coverage of the site and the proposal would
unlikely meet the requirement to have no impact on the productive capacity of the

land.4

[77] The experts disagreed as to whether the fragmentation (i.e. existing subdivision)
is a long-term or permanent constraint. There were also constraints identified for
various proposals which could require a resource consent under the Waikato Regional
Plan Change 1. All these hypotheticals mentioned in the JWS and others, were

explored in the various briefs of evidence.

[78] The evidence addressed the productive use of the land as a viable business in
one way or another, taking into account the existing productive use and potential
other productive uses. All were hampered in achieving an economic (can support the
owner essentially) productive use because even if the area of the site were to be added
to adjoining land (ignoring other consenting constraints) it is not economic when land

value is taken into account.

4 Statement of Evidence of Duncan Walker dated 21 November 2023, at [9.4], EB1481.

# Statement of Evidence of Jeremy Hunt dated 6 October 2023 (amended 27 November
2023), at [4(2)] and Annexure F, Table 4, at 47.

45 NPS-HPL Joint Witness Statement dated 28 November 2023, Item 2.
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[79] Mr Walker noted that if recognition of a property’s current land value was
included when assessing economic viability under the NPS-HPL, then most highly
productive land near urban boundaries could be assessed as being not economically

viable.

[80] We note that adjoining properties range in size from 0.7 ha to 10 ha with some
larger farming units in the wider vicinity.4¢ A market gardening operation on an
approximately 20 ha farm behind the Hopkins’ property adjoins the northwestern

boundary of the site.’

[81] The current use of the site was described to us as a hobby farm which, when
considering the value of the land and the return from likely production enterprise,
cannot support the owner. Despite the zoning, this site and many of those nearby
and along Horotiu Road, are utilised as rural residential lifestyle properties. Some of
these properties have businesses present on their sites to support the livelihood of the
residents and thus do not appear to entirely rely on the productive activity (if any)

undertaken on the land.

[82] As Mr Chrisp noted, in terms of finding an alternative site in the Horotiu area
(or indeed the parts of the wider Waikato District where HCH undertakes most of its
work) that does not contain highly productive land, this would be extremely
challenging, given that a significant proportion of the GRUZ land in the Waikato
District (where HCH undertakes its work) is classed as LUC1, LUC2, or LUC3 and

therefore meets the transitional definition of highly productive land.*

[83] Evidence addressed the potential for cumulative effects of the loss of highly
productive land under the RMA, and the notion that at some point along that
continuum there would be a tipping point at which the collective, or the cumulative,
breaking up of and loss of highly productive land, falls into an area of significance. In

other words, that there might be a tipping point somewhere along that continuum.

46 Mr Chrisp EIC at [6.3], EB0691.

47 Statement of Evidence of Louise Hopkins dated 21 November 2023 (Ms Hopkins EIC),
at [3.4], EB1279.

48 Rebuttal Evidence of Mark Chrisp dated 31 January 2024, at [30], EB1064.
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Our reading of the NPS-HPL is that this NPS is a response to exactly that issue, hence

the requirement for regional and territorial authorities to address it.

[84] Due to the very limited loss of the productive potential in this case and the
argued alignment of the proposal to rural production, we do not see this as the
determinative issue in this case. The remainder of the land will be held in productive
use secured by proposed conditions of consent and the requirements of clause 3.10
of the NPS-HPL can be satisfied. We agree with the Commissionet’s reasoning and

finding in this respect and see no need to depart from it.

Proposed Waikato District Plan Appeal Version

[85] The site and surrounding land are zoned GRUZ. The explanation/introduction

to the zone reads:

Purpose

The GRUZ — General rural zone provides predominantly for primary
production activities, including intensive indoor primary production. The zone
also provides for occasional community facilities, agricultural produce
processing facilities, rural-related commercial and industrial activities,
conservation activities, network infrastructure, and quarrying activities. These

diverse activities are set within a landscape that is visually dominated by
openness and vegetation with significant separation between buildings and

where natural character elements such as waterways, wetlands, water bodies,
indigenous vegetation, and natural landforms are key contributors to the
character of the rural zone.

(Our emphasis)

[86] The first Objective (GRUZ-O1) for the GRUZ has five limbs which are the

purpose of the zone:

(1) Enable farming activities;
(2) Protect high class soils for farming activities;

(3) Provide for rural industry, infrastructure, rural commercial, conservation
activities, community facilities, and extractive activities;

(4) Maintain rural character and amenity;

(5) Limit development to activities that have a functional need to locate in the
zone.
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[87] GRUZ-O2 Objective focuses on the primary productive value of soils, in
particular high class soils, to be retained. GRUZ-O3 addresses rural character and

amenity:

(1) Maintain rural character and amenity.

(2) The attributes of areas and features valued for their contribution to
landscape values and visual amenity are maintained or enhanced.

[88] The more relevant policies include:

GRUZ-P1 - High class soils.

Ensure the adverse effects of activities do not compromise the physical,
chemical and biological properties of high class soils.

GRUZ-P2 - Effects of subdivision and development on soils.

Subdivision, use and development minimises the fragmentation of productive
rural land, particularly where high class soils are located.

GRUZ-P3 - Contributing elements to rural character and amenity values.

Recognise that rural character and amenity values vary across the zone as a
result of the natural and physical resources present and the scale and extent of
land use activities.

GRUZ-P4 - Productive rural activities.

(1) Enable the on-going use of the rural environment zone as a productive
working environment by:
(a) Recognising that buildings and structures associated with farming and

forestry and other operational structures for productive rural activities
contribute to rural character and amenity values;

(b) Ensuring productive rural activities are supported by appropriate rural

industries and setrvices;

(c) Providing for lawfully—established rural activities and protecting them
from sensitive land uses and reverse sensitivity effects; and

(d) Recognising the economic, social and cultural benefits that result from
use and development of rural resources.

GRUZ-P6 - Industrial and commercial activities

(1) Provide for rural industry and rural commercial activities provided they are
cither dependent on the rural soil resource or have a functional or operational
need for a rural location.

(2) Such activities are to be managed to ensure that:

(a) Their scale, intensity, and built form maintain rural character;
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(b) They maintain an appropriate level of amenity for neighbouring sites;

and

(c) They minimise reverse sensitivity effects on existing productive rural,
intensive farming, quarrying, or rural industrial activities.

GRUZ-P16 - Building scale and location.

(1) Provide for buildings and structures where they are necessary components
of farming and rural-related activities including rural industry, rural
commercial, and extractive activities.

(2) Manage the size and location of buildings and structures to:

(a) Maintain adequate levels of outlook, daylight, and privacy for adjoining
sensitive land uses and public reserves; and

(b) Maintain rural character, amenity, and landscape values, in particular
where located in areas with high landscape values, the coastal
environment, and adjacent to waterbodies.

(Our emphasis)

[89] The key policies would thus appear to provide for activities such as that
proposed, provided they have a functional or operational need for a rural location and
maintain rural character and amenity (by reference to their scale, intensity and built
form), recognising that rural character and amenity values vary across the zone

including the scale and extent of land use activities.

[90] As Mr Chrisp observed, Objective GRUZ-O3 is tolerant of adverse effects if
the amenity values and rural character of the area are maintained, and where the
attributes of areas and features valued for their contribution to landscape values and
visual amenity are maintained or enhanced. He emphasised that Policy GRUZ-P3
and Policy GRUZ-P4 explicitly recognise that the GRUZ is a productive working
environment, which impacts the overall amenity and character of the zone.# All the
expert planners agreed that Policy GRUZ-P6 is particularly relevant and that the
outcome of the Landscape and Amenity JWS and the Noise JWS are relevant to the

assessment of GRUZ-P6.50

49 Mr Chrisp EIC at [7.42], EB0729.
50 Planning JWS at [14.3] and [14.4].
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[91] As we have discussed, under Rule GRUZ-R35, headed ‘Rural Industry’, the

following activity is permitted as a RDA:

Rural Industry, including packhouses and coolstores that handle produce
sourced from other sites, feed mills and animal feed production, and rural
contractors’ depots; that meet the following standards:

(i) Not in an Urban Expansion Area; and

(i) Is not an extractive activity.
[92] The Council has limited its discretion to:

(b) The extent to which the scale and nature of the activity is consistent with
managing urban growth through the consolidation of townships and the extent
to which it is necessary to locate in the GRUZ — General rural zone;

(c) Effects on rural character and amenity of both the streetscape and
neighbours with particular regard to the bulk and location of buildings;

(d) Location, type and scale of development;
(e) Nuisance effects including light spill and glare, odour, dust, noise; and

(k) Traffic effects.

[93] Part 2 of the PDP contains district-wide rules including Rule NOISE-R8 which
sets out the relevant noise limits for the operational phase of the proposal. In

summary — the relevant permitted noise limits are:
(a) 7am —7 pm 50dB Laeq (daytime noise limit);
(b) 7 pm — 10 pm 45dB Laeq (evening noise limit);

(c) 10 pm — 7 am 40dB Laeq & 65dB Lamax (nighttime noise limits).

[94] The rule requires that the noise must be measured in accordance with

NZS6801:2008 and assessed in accordance with NZS6802:2008.

[95] The evidence of the noise experts confirmed that the proposal requires a fully
DA consent because it will infringe the nighttime noise limit for a period of one hour
between 6 am and 7 am. Otherwise, the noise level predictions are that the noise from

the proposal will comply with the permitted noise limits in NOISE-RS at all other
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times.

[96] The relevant policy for noise in the GRUZ is set out below.

NOISE-P3 Noise and vibration in the GRUZ — General rural zone.
(1) Manage the adverse effects of noise and vibration by:

(a) Ensuring that noise and vibration levels do not compromise rural
amenity;

(b) Limiting the timing and duration of noise-generating activities to the

extent practicable and appropriate;

(c) Maintaining appropriate separation between high noise environments
and noise sensitive activities;

(e) Managing the location of sensitive land uses, particularly in relation to
lawfully established activities;

(h) Managing noise to minimise as far as practicable effects on existing
noise sensitive activities.

(Our emphasis)

The effects of the proposal on the environment

[97] In his broad analysis, Mr Chrisp considered that the objectives and policies, at
least as they apply to Rural Industry, are concerned with the actual and potential
effects on the environment, especially the rural character and amenity. He considered
therefore that whether a proposal is inconsistent with the objectives and policies of
the PDP is to be determined by the effects the proposal will have on the environment.
Further in his opinion, the key issue in this case is whether the proposal is of such a
scale, and location, and managed in such a way where amenity values of the rural

environment are maintained.5!

[98] By the time of hearing, evidence exchange, and joint witness conferencing had

resolved matters relating to three waters including flooding and stormwater runoff

5t Mr Chrisp EIC at [7.41], EB0729.
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and transportation/traffic effects. Thus, in addition to potential effects on highly
productive land, which we have discussed above, the remaining potential adverse

environmental effects were narrowed to:

a) landscape and rural character/amenity effects; and

b) noise.

Noise

[99] The Court had the benefit of three experienced acoustics experts providing
evidence: Mr Matthew Cottle for WPL, Mr Jon Styles for the Council, and Mr Rhys
Hegley for the Hopkins.

[100] While submissions from the Council and WPL emphasised to the Court that
the noise effects of the proposal had been assessed by experts for all parties and
common ground had been found between those experts, the Hopkins still expressed
some concern regarding the agreed conditions and the impact of noise on amenity

effects.

[101] Their starting point being the environment they currently experience, not that
which the PDP expects for the GRUZ, both Mr Phillips and Ms Hopkins described
the area as providing a quiet and private rural lifestyle. Ms Hopkins noted her home
is away from the road so that the passing traffic on Horotiu Road is unobtrusive and
she referenced the dawn chorus of birds, cows mooing, and noises associated with

agriculture.2

[102] Mr Phillips was concerned that he will see and hear trucks as they travel along
the industrial grade driveway and that the noise generated from the depot will be
different (and, therefore, much more noticeable) than that on Horotiu Road. He
noted that because of the acceleration and braking, plus the dropping down of gears

to turn, that vehicles turning in and pulling out of the depot will be far more noticeable

52 Ms Hopkins EIC at [4.1-4.5], EB1279; Statement of Evidence of Terence Phillips dated 21
November 2023 (Mr Phillips EIC), at [4.1], EB1350.
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than the current traffic noise, which flows past smoothly.

[103] Mr Cameron for the Hopkins submitted that the noise levels assessed at Mr
Phillips’ property, in all three scenarios modelled by the noise experts, will be higher

than what is generally considered to be reasonable for residential/rural amenity.

[104] By the time the proposal was presented to the Court, the yard had been
redesigned from a bund arrangement to control noise to the south and west, to a
2.4 m high acoustic barrier around the perimeter of the yard on most of three sides.

An extract of that detail taken from the Mitigation Plan is set out below.

E

[ cxisting road

Proposed hardstand
Proposed grass bund
Proposed omamental planting

Proposed grassed stormwater conveyence
swale

Proposed grassed stormwater detention area
Proposed building

Existing building

Existing trees

Proposed trees

Proposed planted swale

Proposed grass swale
Proposed planted stormwater filter strip

N E@OUI0OZEONND

Proposed stock fence

Proposed wastewater disposal field
Proposed 2.4m high acoustic barrier
Spot level

E = Existing ground level
P = Proposed ground level

&N

[105] As can be seen, the noise attenuation also relies on an existing bund to the
northeast which also provides a visual barrier. This bund will need to be raised slightly

(within the scope of an existing consent) to ensure the 2.5 m height overall and

5 Mr Phillips EIC at [4.8], EB1351.
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extended to the northeast at a lower level.

[106] The conditions agreed and/or relied upon by the acoustic experts are:5

Noise
38 The Consent Holder shall ensure that activities associated with the depot
authorised by this resource consent are conducted in a manner to meet the following
noise limits except as set out in condition 38A:

50 dB Laeg, 7am to 7pm every day;

45 dB Laeg, 7pm to 10pm every day;

40 dB Laeq and 65 dB Lamas, 10pm to 7am the following day.

All noise levels shall be measured at or within the notional boundary of any
dwelling in accordance with NZS 6801:2008 and NZS 6802:2008.

38A The Consent Holder shall ensure that activities associated with the depot
authorised by this resource consent are conducted in a manner to meet the following
noise limits between the hours of 6.00am and 7.00am Monday to Friday and 6.30am
and 7.00am Saturday:

43 dB Laeq at 362 Horotiu Road

44 dB Laeq at 354 Horotiu Road

49 dB Laeq at 384 Horotiu Road

41 dB 1.A¢q at 387 Horotiu Road

46 dB Laeq at 2 Hartstone Road

44 dB Laeq at 9 Hartstone Road

All noise levels shall be measured at or within the notional boundary of any dwelling
in accordance with NZS 6801:2008 and NZS 6802:2008.

Advice note: The limits on truck movements set out in conditions 29 and 30 are
designed to ensure that the noise from the activity does not exceed the above noise
levels. The high ambient noise levels from traffic on Horotiu Road will make it difficult

or impossible to determine compliance with them by direct noise measurement.

Heavy Vehicle Movements

29 The Consent Holder shall ensure that no more than 12 heavy vehicles
depart the depot between 6.00am and 7.00am (Monday to Friday).

30 The Consent Holder shall ensure that no more than 3 heavy vehicles depart

5 WPL closing submissions, Attachment A.
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the depot within any 15-minute period between 6.00am and 7.00am (Monday to
Friday).

Advice Note: This could be achieved by limiting truck movements to 1 every 5
minutes.

[107] There is also a detailed and complex set of conditions which manage the activity

to ensure that noise characteristics are controlled such as:5

Hours of Operation

23 The hours of operation for the activity authorised by this consent shall be
restricted to:

(a) 6.00am to 7.00pm from Monday to Friday;
(b) 6.30am — 5.00pm on Saturdays; and

(c) 9.00am — 5.00pm on Sunday (with the primary activities occurring on
site on Sundays being the servicing of machinery).

24 The activity shall not operate on public holidays, unless required to
address an emergency situation.

25 The Consent Holder shall ensure that no plant outside the building,
machinery or trucks are started or operated on the site outside of these hours.

27 Where equipment is hired out, the consent holder shall ensure that this
occurs after 7.00am and before 7.00pm Monday to Friday, and after 8.00 am
and before 5.00 pm on Saturdays.

28 The Consent Holder shall ensure that no activities related to the hiring of
equipment are undertaken on Sundays.

31 There shall be no more than 36 heavy vehicle movements associated with
the depot per day (Monday to Friday between 6.00am to 7.00pm).

Advice notes: for the purposes of this condition, 36 heavy vehicles per
day is equal to 18 heavy vehicles entering the depot and 18 heavy vehicles
exiting the depot.

32 On Saturdays, the Consent Holder shall ensure that no more than 4 heavy
vehicles depart the depot between 6.30am and 7.00am. The consent holder
shall ensure that no heavy vehicles exit or enter the depot prior to 6.30am.
Further, the Consent Holder shall ensure that there are no more than 3 heavy
vehicle movements in any 15 minute period.

Advice Note: This could be achieved by limiting truck movements to 1

55 Thid, [22-36].
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every 5 minutes.
33 There shall be no more than 20 heavy vehicle movements per day
associated with the depot on Saturdays and these shall only occur between the
hours of 6.30 am to 5.00 pm.
Advice notes: for the purposes of this condition, 20 heavy vehicles per
day is equal to 10 heavy vehicles entering the depot and 10 heavy vehicles
exiting the depot per day.
34 On Sundays, there shall be no more than 6 heavy vehicle movements per
day associated with the depot authorised by this consent between the hours of
9.00am — 5.00pm, provided that the consent holder shall ensure that no heavy
vehicles exit or enter the site prior to 9.00am and after 5.00pm.
Advice notes: for the purposes of this condition, 6 heavy vehicles per day
is equal to 3 heavy vehicles entering the depot and 3 heavy vehicles exiting

the depot per day.

35 The total number of heavy vehicles associated with the depot, and which
may be parked on site at any one time, are limited to the following:

* 6 xrigid trucks

e 2 x tractor units with low loader

* 1 x tractor and trailer unit

* 1 x tractor with mower

*  5xtruck and trailer units

e 4xrollers

* 1 xtransporter truck

* 6 x small diggers or equivalent on trailers for transport

e 3large diggers

Any increase of more than 3 vehicles in total must be notified to Council in
writing prior to the change occurring. The notice shall provide details of any
amendments to site management practices consequential to the change in the
number of heavy vehicles to be parked on site.

Staff parking related to the operation of the depot is not restricted.

GIS Data

35A Upon request by the Council, the consent holder must provide the
Council with Global Positioning System (GPS) records showing the
movements of the heavy commercial vehicles based at the Depot for the period

specified by the Council.

Vehicle Entrance
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36 All heavy vehicles associated with the depot shall use the heavy
commercial vehicle crossing and the accessway to the depot as shown on the
drawing titled “Development Plan showing Mitigation Planting” dated 7
March 2024 (Revision 17) prepared by Mansergh Graham Landscape
Architects Ltd.

37 The speed of vehicles using the commercial vehicle crossing and
accessway shall be restricted to no greater than 15 kilometres per hour.

[108] The noise experts based their advice as to noise attenuation on a noise contour
plan from Mr Hegley showing noise levels and contours, including for the
recommended noise acoustic barrier, and accepted that it represented the highest

noise levels that are likely to be generated between 6-7 am.56

[109] At the hearing the experts explained that houses to the north are closer to and
will get more noise from the yard while houses closer to Horotiu Road will get more
noise from the accessway. The proposed mitigation (including the noise acoustic
barrier) is designed to control noise emissions from activities that will occur on the
hardstand including truck idling as well as trucks starting to move off towards the

driveway.s

[110] The highest noise levels are predicted for Mr Phillips’ property at 384 Horotiu
Road, as it does not receive the same mitigation from the noise barriers with trucks

travelling past and along the accessway.58

[111] Mr Phillips’ concerns include: “that we are going to see and hear everything that
happens at the depot”; “vibrations that we feel every time trucks drive on the

9, ¢

accessway’’; “noise from the depot will be different than that on Horotiu Rd”.%

[112] The experts agreed that noise from trucks on the accessway will be the dominant
source of site noise at 384 Horotiu Road and will be consistent with or slightly below
the average noise level of passing traffic on Horotiu Road. It will be clearly audible

when no traffic is passing along Horotiu Road.®

50 Noise Joint Witness Statement dated 13 December 2023 (Noise JWS), section 7.
57 Notes of Evidence (NOE), at 45.

5 NOE, at 52.

5 Mr Phillips EIC at [4.7] and [4.8], EB1351.

6 Above n 56.



35

[113] Noise effects at 364A, 364B and 392 Horotiu Road will be similar to that for
384 Horotiu Road except that noise levels from the proposed activity and traffic will

both be lowet.5!

[114] Questioning of the acoustic experts was undertaken as a panel and this allowed
the experts to hear each other’s answers and consider the same questions. When
asked by the Court if further restrictions are required between 6-7 am or whether they
are comfortable that the mitigation would deal with that from a noise perspective, the
experts agreed that the ambient noise from traffic on Horotiu Road is already high
and that this type of noise is to be somewhat expected in the zone. They agreed as

follows:62

[Mr Styles].. where we have landed collectively, and it’s my position, no further
restriction is required between six and seven beyond those conditions that
we’ve already set out. But I think just for a little bit more context, it would be
a totally different answer if this was on a remote road with very little other
noise. I don't think we would be having these discussions at all about eatly
morning starts. But it is a lot more acceptable because of where it is and how
noisy it is there already.

[Mr Hegley]. . .the irony of permitting high levels of noise from trucks is there’s
already a high noise environment from traffic from trucks...

[Mr Cottle] .. Nothing further from me. I agree with Mr Hegley and Mr Styles.

[115] The Court examined the question of amenity versus strict compliance with the
noise standard. The anticipated noise environment is relevant by reference to
permitted activities and in the knowledge that if the noise infringement is put to one

side, the proposal is a RDA (PDP).

[116] A permitted activity falls into that category not only because it is listed as such,
but it also must meet specified standards. As set out earlier, in the PDP the noise
standards are contained in a separate district-wide rules section. Where the noise
standard for any activity in the GRUZ does not meet this standard the activity status

is a fully DA.¢

61 Above n 56.
62 NOE, at 45.
63 PDP, Rule NOISE-RS.
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[117] Mr Styles addressed the complexity of this situation as follows:64

I have taken a lead from Ms Masters on the planning evidence about the kinds
of activities that might be anticipated in this zone and I understand that this
activity is anticipated and I use that word loosely because I understand it’s
complicated. But I suppose this activity and the nature and character of noise
from it are not out of zone, put it that way. So to some extent they are
anticipated.

The three noise experts have done a lot of work and spent a fair bit of time
considering whether the levels of noise are acceptable given the current noise
environment there and the noise of passing traffic, which is quite high. The
ultimate conclusion that we have come to is that generally yes, it is reasonable
I suppose. Again, I'm using that word a little loosely because it’s a big word
and it means a lot. But I think ultimately, certainly from my perspective, there
is a lot hanging on the fact that this kind of activity, or the type of noise that
we are talking about and its character is to be somewhat expected in this zone.%

Measurement of notse

[118] The noise experts rely on control of truck movements as well as compliance
with the noise limits to address effects on sensitive receivers. The conditions agreed
by the noise experts include the following advice note (in Condition 38A) that due to
the high ambient noise of traffic it would be difficult to determine compliance through

direct noise measurement:

Advice note: The limits on truck movements set out in conditions 29 and 30
are designed to ensure that the noise from the activity does not exceed the
above noise levels. The high ambient noise levels from traffic on Horotiu Road
will make it difficult or impossible to determine compliance with them by direct
noise measurement.

[119] We take this as meaning that compliance with the noise limits for the sensitive
receivers will be determined through the measurements of noise levels at or near the
notional boundary, as set out in Condition 38A, but that there are difficulties due to
the already high ambient noise levels. We understand that limits on truck movements

in combination with the noise limits for sensitive receivers is needed.

[120] The agreed approach of measurement as described by Mr Cottle is:66

¢ NOE, at 42-43.

65 NOE, at 24.

6 Rebuttal Evidence of Matthew Cottle dated 31 January 2024 (Mr Cottle rebuttal), at [8.23],
EBO0168.



37

I confirm that I am in support of this approach on the basis that where the
ambient noise environment makes it problematic to measure Site noise at the
notional boundary then measurements closer to the source can be performed
and the ‘derived point method’ used to calculate the level (the rating level) at
the notional boundary. This is a method I commonly use in practice.

[121] The experts comment further as follows:

Mr Hegley:67

I acknowledge that the limits maybe difficult to monitor at the notional
boundary of the neighbouring sites due to the ambient sound, but note that
this is not unusual. The commonly adopted approach is to simply measure
closer to the source (where the level is louder) and then correct the
measurement for the distance to the notional boundary.

Mr Styles:8

I acknowledge that it would be difficult or impossible to measure the level of
noise from the proposal directly in the context of the passing traffic noise. But
I do not think that challenge is a valid reason to delete the noise limits from
the condition.

I consider it entirely possible that there could be complaints about truck noise
in the future, especially if a new truck introduced to the site that was particularly
noisy.

In such circumstances, the simple control of a limit on the number of trucks
(as proposed by the applicant) will not address the noise issue.

I consider that it would be entirely reasonable and practicable to carry out noise
measurements of the trucks leaving before 7am from a position within the site
where traffic noise on Horotiu Road is not an issue.

This would enable the measured noise levels to be used to predict the noise
levels to the nearest dwellings to check for compliance. This procedure could
also be used to determine whether any particular truck is louder than the others
and whether there is an overall compliance issue.

I consider that it is also important to clearly describe the level of noise that the
consent permits simply to ensure that the upper limit of effect is clear and
defined. This provides certainty to the consent holder, the neighbours and the
Council.

Mr Cottle:®®

Mr Hegley states that he supports the approach of specific noise limits in the
6am to 7am period Monday to Friday and 6.30am to 7am Saturday, as proposed

67 Statement of Evidence of Rhys Hegley dated 21 November 2023, at [10.6], EB1375.

68 Statement of Evidence of Jon Styles dated 27 October 2023 (Mr Styles EIC), at [56-60],
EB1128.

6 Mr Cottle rebuttal at [8.22], EB0168.
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by Council, in addition to limits on truck movements.

Conclusions on noise conditions

[122] The experts have collectively proposed these conditions and have explained in
evidence how measurements would be undertaken to calculate the noise levels at the
notional boundary. They agreed that no further restriction is required between 6 am
and 7 am beyond the conditions they have already set out due to the already high noise
environment from traffic on Horotiu Road. Mr Styles commented that it would be a
different situation if this was on a remote road with very little other noise and that
ultimately, the noise levels from the proposal will be reasonable in the context of the

receiving environment.”

[123] It is clear to us that the more complex application of conditions to manage
vehicles departing the site between 6 am and 7 am, as well as the limits imposed on
hours of operation, together with the additional mitigation to reduce predicted noise
levels, are all necessary to satisfy the noise experts that the noise levels which exceed
the nighttime limit will be contextually reasonable. We note that acceptance of that
outcome by the noise experts seemed to rest on the activity being expected in the

zone and the already high ambient noise environment.

[124] It is our observation that managing the noise to meet the technical method of
noise measurement, including a staggered start with the ‘pulsing’ of the movement of
trucks from the site to get to a “reasonable” noise outcome, has resulted in a detailed
and potentially complex set of rules. Though, borrowing the words of Mr Styles, that
challenge is not a valid reason not to impose such limits or, in our view, decline

consent.

Noise - assessment against policies regarding amenity effects of noise

[125] As we have set out above the relevant policies for assessing the noise effects of

the activity in the GRUZ are contained in Policy NOISE-P3.

0 Mt Styles EIC at [51], EB1130.



39

[126] We understand that the design of the PDP (in NOISE-P3(1)(b)) allows for
managing noise by limiting the timing and duration of noise generating activities,
which is clearly reflected in the way the rule has been written. The PDP (in NOISE-

P3(1)(a)) also seeks to ensure rural amenity is not compromised.

[127] It is accepted that rural amenity is not residential amenity. The PDP sets out to
ensure rural activities are not compromised by sensitive land uses (i.e. reverse
sensitivity) but also seeks to manage noise “as far as is practicable” on existing
sensitive activities.” In this case, the site has common boundaries with sites that are

rural-residentially developed.

[128] In addition, in reference to the policy framework for the GRUZ,2 it is
recognised that rural character and amenity values vary across the zone as a result of
the natural and physical resources present and the scale and extent of land use

activities.

[129] RDA assessment criteria’™ for a rural industry/contractors’ depot, requires us to
consider nuisance effects from noise, and the effects on rural character and amenity
of neighbours.” In this respect we are to have particular regard to the bulk and
location of buildings. That is not exclusive regard. We address the size and location
of the hardstand in relation to landscape, rural character and amenity effects, later in

this decision.

[130] The location of the yard with its service buildings is also relevant to noise
emission on adjoining properties particularly the early morning truck movements.
The proximity to the Phillips’ dwelling and pathway of the movement of trucks past

the Phillips’ boundary, is a relevant consideration.

[131] We note that the planners have largely relied on the evidence of the noise

experts to assess what is acceptable under the Plan(s).

7 PDP, Policy NOISE-P3(1)(h).
2 PDP, Policy GRUZ-P3.

7 PDP, Rule GRUZ-R35(1)(e).
7 PDP, Rule GRUZ-R35(1)(0).
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[132] Mr Chrisp relied on the evidence of Mr Cottle and considered the activity is

consistent with the outcomes that the noise provisions in the Plans seek to achieve.”

[133] Based on Mr Styles’ advice and recommendation to amend the conditions to
include 38A (which sets out the noise limits for affected neighbouring properties), Ms
Masters concluded that the noise effects to neighbours and surrounding properties

would be acceptable. 76

[134] While Mr Murphy relied on the evidence of Mr Hegley, he also considered noise
as a factor of amenity. He opined that the character of the noise generated by the
operation of the site will be discernible as louder and, potentially, different in character
to the five receivers identified by Mr Hegley. He noted that this noise would occur
on a permanent and constant basis, owing to the nature of the activity seeking to
establish at the site. In his opinion, and from a planning perspective, experience of
noise of this intensity, nature, and constancy is not considered to be comparable to
that generated by routine farm operations or otherwise permitted or clearly anticipated
activities in the GRUZ. In his view, this renders the noise accompanying the
proposed activity to be adverse and contrary to the reasonable expectations of noise

to be emitted in the zone, as those expectations inform rural character and amenity.”

[135] We prefer Mr Chrisp’s opinion that effects on amenity need to be assessed
against the existing environment and that the noise levels generated can be consistent
with the ambient noise level particularly derived from the trucks and vehicles on
Horotiu Road. He considered that the activity is not contrary to the policy in the PDP
which is for rural industry to maintain an appropriate level of amenity.” As counsel

for WPL submitted:?

The experts agree that the noise produced by the Proposal, and experienced
by the neighbouring receivers, is reasonable when considered against the

7> Mr Chrisp EIC at [6.23], EB0701.

76 Statement of Evidence of Julia Masters dated 30 October 2023 (Ms Masters EIC), at [81],
EB1179.

77 Statement of Evidence of Vincent Murphy dated 24 November 2023 (amended 8
December 2023), at [11.10], EB1501-1502. NOE, at 349.

8 NOE, at 183; See Policy GRUZ-P6 Rural Industry.

7 WPL closing submissions, at [60] referring to NOE, at 42 17-43 16 (Styles); NOE, at 51 123-
30 (Cottle).
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existing noise environment and the expectations with respect to the type and
character of noise usually produced and able to be produced in the Rural Zone.

Noise — amenity effects: Overall conclusions

[136] In summary, the policy framework in the PDP requires that noise effects are
managed so that they do not compromise rural amenity including through limiting the
timing and duration of noise generating activities, maintaining appropriate separation,
and minimising as far as practicable, effects on existing sensitive activities. The
nuisance effect of noise from rural industry, including rural contractors’ depots, is a
matter of discretion to consider. The proposal clearly exceeds the nighttime limits in
the rural environment however the noise experts, including Mr Hegley, collectively
agreed that no further changes were needed to the conditions to address the 6 am to
7 am period, due to the already existing high ambient noise level environment at that

time of day.

[137] The proposal presented to the Court includes redesign of the yard to control
noise to the south and west, with a 2.4 m high acoustic barrier around the perimeter
of the yard on most of three sides. It also includes a set of conditions which address

noise levels and truck movements between 6 am and 7 am.

[138] We recognise that under the PDP this locality maintains its rural zoning despite
the rural-residential and lifestyle properties in the vicinity. We are conscious that
context is key, and we accept that the Hopkins’ subjective perception of their amenity
is characterised by the open space, landscape, and natural character values of this rural

environment. In this respect, we agree with the findings of the Commissioner that:%

It is well-settled caselaw that a discretionary activity is not required to
demonstrate zero effect beyond its boundary. It is also well-settled that the
context for determining the significance of any adverse effect reads down from
the level of general objectives and policies to the detailed provisions of the
zone in which an activity is proposed. That zone is the general rural zone —
which is not a rural lifestyle or rural residential zone despite how elements of
the surrounding landscape might appeatr.

[139] The Hopkins’ perception was objectively tested and assessed by the noise

80 Council Decision, at [167], CB0026.
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experts and planners. While Mr Murphy challenges this assessment, pointing to
amenity effects arising from noise of this intensity, nature, and constancy, we are
satisfied that the noise experts and other planning witnesses carefully considered the
‘measurement of noise’, the current and existing noise environment, and the
anticipated activities of the GRUZ as well as the specific character of development in
this location. This evidence was tested through cross-examination and questions from
the Court. Their responses to questions from the Court were fairly conclusive that the

noise effects are acceptable:s!

Court: It is anticipated that this would take place pretty much every day, so
does that colour your view in terms of amenity?

Styles: I think it’s definitely different in that regard to say primary production
farming which might be, might include activities that start at dawn or earlier
but may be not every day and they might be seasonal. They might be every day
for several months and then there might not be any activity in the early
morning for several months. But ... I understand that these kinds of activities
depots, transport depots, rural industries can locate in this rural zone and so
that leads me to say, well, it could be every morning.®? It could be expected
that there could be noise every morning and certainly from my involvement in
projects in the rural zone, the early morning is generally not that quiet. The
evenings tend to be. But things get going in the rural zone pretty early, in my
experience.

Hegley: ...In terms of amenity, I think the minute you see levels over the
district plan level of 40 at night you start to have questions about amenity and
particularly with it up to 50. So yes, that’s what I was interested in. I think an
important fact here in amenity is that the existing traffic noise is already up at
those levels. So your point about the first truck leaving site, there have been
trucks on the road before that at a similar sort of level. So overall amenity I
would say is not ideal because the levels are higher than desirable. With the
addition of this new noise, it’s more of the same.

Cottle:... I think when we talk about amenity we’re also talking about audibility
and an important concept there is that audibility in and of itself is not
necessarily an effect. You have to think of the overall level of sound, its
character, the duration that it occurs for. In this case we’re looking at the 6 to
7 am period and when it occurs during the day. So it’s in the morning. As my
colleague Mr Styles pointed out, this period is a period where, you know,
society starts waking up and this actually, this is the period that is actually
recognised in some district plans as the morning shoulder period where you
have increased traffic activity, industry starts up, other rural based activities
start up. I think ... it can be accepted that this period is a period of increasing
noise generally.

81 NOE, at 43 18-33 and 45 119-33.
82 We record our observation that many of these are not permitted activities in the zone and
still require consent.
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Marshall Day Acoustics has carried out extensive noise logging. That noise
logging has indicated a controlling noise source on the site, around the site, in
the area as traffic. So that’s — I think I can come to the statement that traffic
noise characterises the area, certainly in the period of 6 till 7 am.

[140] Overall, we find based on the evidence of the noise experts, that the effects of
noise from the proposed activity on rural amenity in the GRUZ, in this location, are
acceptable within the constraints of the conditions of consent. Based on the planning
evidence of Ms Masters and Mr Chrisp in particular, we find that the proposal meets
the policy framework in the PDP. We consider that the design of the conditions and
mitigation by the noise experts is appropriate to address effects on neighbours and
minimise as far as practicable, effects on sensitive receivers while maintaining

appropriate rural amenity in this location.

[141] In terms of those conditions, we accept the view of the noise experts that the
management of noise effects relies on a complex set of rules, and we do appreciate
that ultimately, compliance with those rules will essentially, we anticipate, be
monitored by the Phillips family, as potentially affected owners/occupiers of 384
Horotiu Road. The method of management by staggering/pulsing the 6 am-7 am
truck movements does not of itself reduce the actual noise, it just pulses it rather than
permitting it to be continuous. One of the reasons for the noise experts’ conclusions
leading to this arrangement is that there are already trucks on the road within this time
period which exceed the noise control — trucks on roads are not required to meet the
district plan development controls. The control has been designed on the basis of

logged real time measurements through a set period of time.

[142] For that reason, we consider the requirement to provide a Noise Monitoring
Plan as part of Condition 38A is necessary and would pick up any discrepancy with
that assessment which could be remedied through a review condition to for instance,
employ a noise barrier (acoustic fence or bund) to mitigate noise to the Phillips’
residence in the hour before 7am. The monitoring would address noise

measurements of trucks leaving before 7 am, as discussed by Mr Styles.#

8 Mr Styles EIC, at [59], EB1128.
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[143] For completeness, we note that there are times when the noise standard would
not be met such as in emergencies, we are not concerned with those as the occurrence

is unlikely to be regular.

Landscape and rural character/ amenity effects

[144] We are comfortable that Mr Holland has set out a benefit for the depot activity
in a rural location. We also accept that not all the work carried out by machinery from
this yard will necessarily be rural based. But the mix of machinery proportional to the
number of trucks as well as the type of trucks including machinery transporters, we
understand leads to an overall description of an activity which has a place in a rural

location. However, “functional need” is defined in the PDP as:
b

Means the need for a proposal or activity to traverse, locate or operate in a
particular environment because the activity can only occur in that environment.

(Our emphasis)

[145] On that basis, because a yard of this nature is not limited to this environment
that part of the policy is not fulfilled. However, the policy also indicates “or

operational” need for a rural location. Operational need is defined as:

Means the need for a proposal or activity to traverse, locate or operate in a
particular environment because of technical or operational characteristics or
constraints.

[146] This characteristic is more broadly based, and we are satisfied that Mr Holland’s
description under section 5 of his evidence in chief, “Rural Connections”, establishes
the particularities of the activity and its operational constraints which traverse, locate
or operate in the GRUZ.3 That position generally achieves the assessment criteria in

GRUZ-R35 (1)(b) as we have set it out in [90] above.

[147] We have addressed assessment criteria GRUZ-R35(1)(e) above under noise.
Both GRUZ-R35(1)(c) effects on rural character and amenity, and GRUZ-R35(1)(d)

impacts relative to scale and location of the development, now need to be addressed.

8 PDP, Policy GRUZ-P6.
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Location, type, and S'cale

[148] The Site Location Map at [7] above shows the subdivision pattern as well as
dwellings and other buildings adjacent to the site. The proposed hardstand is depicted
on that plan as is the proposed main depot building. What is apparent in that image
is the size of the proposed yard area (approximately 1 ha), compared to several sites

clearly conforming to a residential activity not now expected in the PDP GRUZ.

[149] The Court was directed to visit WPL’s site; the Hopkins’ property; the Phillips’
property and the current site for HCH on Osborne Road as part of its site visit. We
also visited several similar activities on sites in the Waikato District that were discussed

in the evidence of Mr Mansergh.s

[150] In summary, our observations in terms of relativity to the proposal are that the
existing HCH operation does not appear to be formed in a manner and to the scale
of the proposal. We also note the relationship of the nearest dwelling to the business.
The layout of that development begs the question as to whether the proposed yard is

generous in terms of what is actually required for the operation.

[151] That aside, all the examples we looked at did not have the openness of unrelated
neighbouring dwellings proximate to the proposed site. That is, except for Heavy
Metal Haulage, at 849 Ngaaruawaahia Road. By the look of the age of the residential
development which has taken place particularly across the road, we anticipate this has
come after the event, but we had no evidence on the topic. We also have no evidence
on what conditions, if any, that operation is governed by, or its characteristics

compared to the proposal.

[152] Thus, in terms of comparable location, type, and scale, the examples
demonstrate the scale of the proposal is at the high end of the spectrum and the
location is for the most part closer to residential development not associated with the
activity. The type of activity envisaged by the proposal perhaps has less of a trucking

focus, but it is difficult to ascertain direct comparisons.

85 Statement of Evidence of David Mansergh dated 6 October 2023 (amended 15 December
2023) (Mr Mansergh EIC), Annexure J, EB0434.
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[153] The proposed main building is of similar character and scale to others within
the sites we were asked to visit and saw generally around the rural area on our site
visit. We also note the permitted baseline (500 m? vs 524 m?) for accessory buildings

for non-productive activities.5

Rural character and amenity (streetscape and neighbonrs)

[154] As we have noted, in assessment criteria GRUZ-R35(1)(c), the Council has
limited its discretion to the effects on rural character and amenity of both the
streetscape and neighbours with particular regard to the bulk and location of
buildings. In GRUZ-O3, the objective framework for the GRUZ is to maintain rural
character and amenity. Further, the attributes of areas and features valued for their

contribution to landscape values and visual amenity are to be maintained or enhanced.

[155] The policies implementing these objectives require us to recognise that rural
character and amenity values are not the same across the zone as a result of not only
the natural and physical resources present, but also the scale and extent of land use

activities (GRUZ-P3).

[156] We received evidence from three experienced landscape architects’” on this
topic with Mr Mansergh for WPL undertaking an analysis of the immediate and wider
landscape and designing a mitigation plan where in his words, “the effects of the
Proposed HCH Depot on landscape and visual amenity will be contained within the

Site”.88

[157] Mr Mansergh considered the “landscape value” of the site and its immediate

surrounds as “moderate”. In summary, he states:®

I have considered the values Mr Brown is concerned about in my assessment,
concluding that the landscape containing the application site is of low-
moderate value. This is not to say that it does not contain factors that
contribute to its pleasantness, aesthetic coherence, identity, and sense of place,

86 Ms Masters EIC at [52], EB1169.

87 Mr Mansergh for Westside Park Limited; Ms Joanna Soanes for the Council; and Mr
Stephen Brown for the Hopkins.

88 Mr Mansergh EIC at [7.38], EB0345.

8 Rebuttal Evidence of David Mansergh dated 31 January 2024 (Mr Mansergh rebuttal), at
[43], EBO478.
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rather, that these values are lower than other parts of the district that have been
assessed as having higher values or are reasonably common and regularly
encountered.

[158] We do not understand that the PDP anticipates a rating of the value of a
landscape, it merely requires maintenance as a minimum based on the values and
attributes of the particular place. That said, we appreciated that both witnesses did go
into analysis of the local detail. ~Mr Mansergh acknowledged the landscape
characteristics would change at a local level from, “agrarian to including a rural

industrial component”.%

[159] Mr Mansergh designed a mitigation package to address the impact of the
proposal such that the landscape values and features would be maintained. Mr
Stephen Brown, landscape and amenity expert for the Hopkins, found that the
mitigation package itself had implications with the potential to enclose views and
introduce features that are of a scale not familiar to the place and which in his view,

do not maintain the landscape visual character.

[160] Mr Mansergh and Ms Joanna Soanes, landscape and visual expert for the
Council, considered the effects can be appropriately mitigated and that the proposed
plan provides a high level of mitigation. They both considered the mitigation was at
a level not normally justified but that it responded to sensitivity of viewers around the
site. Mr Mansergh opined that, “the existing and proposed earth bund, specimen tree
planting and hedge planting will reinforce planting patterns seen within adjacent

properties and the wider surrounding rural landscape” .

[161] Mr Mansergh traversed the local views into the site and the potential features of
the development and activity that would be introduced. The original landscape
mitigation package was reviewed after his evidence in chief was prepared and we
consider that the changes made with the removal of the southern bund are a
significant improvement to the maintenance of the rural character and values of this

place compared to the original proposal.

% Mr Mansergh EIC, at [1.2(c)], EB0307.
9 Mr Mansergh EIC, at [7.15], EB0336.



48

[162] We also note from the landscape and planning evidence, that the permitted
placement of a large agricultural building could well impact on private open views in
a manner that would not otherwise be controlled. As could tree shelter belts and

screen fencing or hedging.

[163] It appears to us that the placement of the building and yard towards the north-
eastern edge of the site, as far as the Phillips’ property goes, assists in mitigating
landscape impacts. That does bring the yard structures closer to the shared drive with
the Hopkins but the existing bund (an already consented feature of the landscape)
with additional proposed planting, offers a significant interception of views of the

development well-separated for any adjoining house in this locality.

[164] While views gained from the shared drive (which is not to be used for access to
the proposed yard) will be open in parts as the drive is traversed, the planting along
the accessway to the yard and around the noise barrier/fence, if implemented as set
out in the evidence, would not result in an unforeseen outcome in the zone when

compared to permitted shelter belts and fences.

[165] Mr Brown added to the viewpoints addressed by Mr Mansergh and in doing so

concluded:??

[7.2] ...the area around 376 Horotiu Road appears to be in a state of transition.
It lies close to Hamilton's Te Rapa margins, the village and AFFCO abattoir at
Horotiu, and the rural settlement of Te Kowhai. The latter is particularly
significant, as it contains a local school, community hall, a Four Square, and a
range of other retail and service operations. Perhaps unsurprising, therefore,
even though Horotiu Road is still enclosed by large areas of open pasture, a
series of small scale home businesses are strung along it, including Wild
Country Fine Foods (NZ) abutting the ROW to no.s 364A and 364B Horotiu
Road, and local farms are intermixed with lifestyle blocks both sides of the
road corridor.

[7.3] As a result the environment found around the road retains much of its
rural quality, but in some cases little more than a rural veneer. Although, as a
result, rural character and amenity values remain significant in this area,

residential amenity is another dimension of the locality — one that is becoming
increasingly important as the transition from rural production to a mixture of
farming and lifestyle development has unfolded. In this context it is also
significant that the Operative District Plan addresses this change under Section

92 Statement of Evidence of Stephen Brown dated 21 November 2023 (Mt Brown EIC), at
[7.2-7.4], EB1396.
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1A.8 of the ODP, when it voices qualified support for lifestyle development.

This has been established pursuant to that plan. Addressing the reasons for
protecting rural character and amenity, it states that (1A.9.1 Rural Character
and Amenity):

"Notwithstanding, a limited amount of lifestyle development opportunity
involving small-scale rural land uses should be available in rural areas' as
lifestyle choice contributes towards people's wellbeing ...." (my
emphasis).

7.4 In fairness, I also need to acknowledge that there is no longer any reference
to lifestyle development within the General Rural Zone in the PDP, although
there remains an emphasis on maintaining rural character and amenity under
GRUZ-0O3, and GRUZP3 and P6. The existing pattern of development in this
area, including a sizeable number of smaller lifestyle properties, forms part of
the environment against which the application must be assessed.

(Our emphasis)

[166] In addressing more closely the Hopkins’ property, Mr Brown described the

development and local activity as follows:?

[7.5] ...not all lifestyle development comes in one form. Thus, the second
notable feature of the locality around the application site is its intermixing of
rural production with both other activities and residential occupation. In the
case of the Hopkins family at 364A Horotiu Road, for example, this means
running a farm, together with a workshop and associated home office (which
is used to store their farm equipment and for the repair and maintenance of
farm equipment), as shown on my Attachment 11. The Hopkins family resides
in a substantial brick farmstead that is shown on Attachment 12. Next door,
Angelique Van Camp and Stephen Wilkinson run their 'Wild Country Fine
Foods' preserves business from a shed that abuts the ROW to 364A, 364B
(owned by Tim and Mary Cho), and 376 Horotiu Road, while 'A Dozen Ideas',
located at 400 Horotiu Road, also directly abutting the depot site, produces

hand-made jewellery and gifts.
(Our emphasis)

[167] Mr Brown’s concern was that upon his closer examination of what the local
environment actually means in terms of its amenity values: its pleasantness, its

aesthetic coherence, its identity and its sense of place can be described as:%

(a) A rural outlook that is still largely dominated by paddocks, and shelterbelts
to form a loose grid of open and contained areas.

(b) A secondary layer of more informal amenity planting, gardens, hedgerows
and some native remnants.

% Tbid, [7.5].
% Tbid, [7.10].
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(c) A residual sense of spaciousness married to a relatively low proportion of
built forms.

(d) Regular glimpses of Mt Pirongia, with its jagged volcanic crest, to the west,
and a bush-lined Hakarimata Peak to the north. In addition to being visual
landmarks, these are signature features that remain deeply emblematic of much
of the north-western Waikato's natural heritage.

() A feeling of relative quiet and tranquillity that still pervades many rural
properties around Horotiu Road — unlike other areas closer to the edge of
Hamilton, State Highways 1C and 39, and even some of the District's rural
towns and villages.

[168] Mr Brown concluded that:%

[7.11] It is my assessment that these factors contribute meaningfully to the
pleasantness and aesthetic appeal of living near the application site —
irrespective of its landscape values in a much larger context and at a quite

different scale. In saying this, I accept that the General Rural Zone remains a
productive, 'working' landscape; but in some areas its role as a residential

lifestyle environment adds a layer of complexity and sensitivity to the local
landscape that I do not believe Mr Mansergh has fully considered.
(Our emphasis)

[169] Changes to the Mitigation Plan with the removal of the southern bund and the
shift to a solid noise barrier is an improvement to the original concept and would
allow for existing views of the balance of the site and beyond (outside the
development area) to be maintained, addressing in part the concerns raised by Mr

Phillips. However, in his evidence this change did not go far enough for Mr Phillips.

[170] Mr Mansergh explained that the increased distance between the Phillips’
property and the mitigation planting, and the angle of view, means that the screen
planting around the site needs to be maintained at a slightly greater height of 3.5 m to

screen the acoustic noise barrier and the plant and machinery within the yard.’

[171] Mr Mansergh also noted that Mr Phillips is correct in saying that the proposed
mitigation along the driveway will not hide the driveway from view. However, Mr
Mansergh opines that the transitory and short-term nature of the landscape and the

visual effects associated with the use of the driveway do not warrant its full screening.

9 Ibid, [7.11].
9% Mr Mansergh rebuttal, at [7-8], EB0468-0469.
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[172] Mr Mansergh concludes that:®”

...the Proposed HCH Depot will be similar in size, form, and visual mass to
existing rural buildings within the surrounding landscape. And again, similar
scale activities exist in the wider surrounding rural landscape, providing context
for the proposal. The Proposed HCH Depot will therefore not appear out of
place within its locality, especially due to its proximity to both Horotiu and Te
Kowhai (rural service centres) similar scale activities exist in the wider
surrounding rural landscape, providing context for the proposal.

[173] Our evaluation of the evidence is that Mr Brown’s observations as to the
landscape values of the area are consistent with our own observations when we visited
the site and the Hopkins’ property. The Mitigation Plan adopts an approach to almost
entirely hide the proposed yard and the operational activities that will take place there.
The 7 m wide and at approximately 160 m® long driveway into the yard would be
exposed but mitigated with enhancement by an avenue of trees which over time are
likely to make this feature attractive and not out of place in the rural area. The bunding
and significant landscaping around the yard is designed to over time, essentially block
views into and of the yard, including views of the noise barrier/fence. This would
deal with the “seeing” of the activity apart from vehicle/truck movements on the

drive.

[174] Mr Brown considered the proposed bunding and mitigation planting would
partly but not entirely screen the proposed depot and it would come at a cost in terms

of amenity enjoyed by local residents.”

The Mitigation Plan

[175] Planting is proposed to mitigate noise and landscape amenity effects and to
address stormwater and wastewater effects. The proposed mitigation planting for
stormwater/wastewater and for landscape is shown in the Mitigation Plan and

includes the following:1%

(@)  a2.5 m high visual mitigation bund (which is partially constructed) along

97 Mr Mansergh EIC, at [7.39], EB0346.

9% Court estimate — not dimensioned on plans.

9 Mr Brown EIC at [10.3], EB1411.

100 Ms Soanes EIC at [5.5], EB1148; and Mr Mansergh EIC at [5.7-5.11], EB0314.
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the eastern boundary. This bund will be extended with a wraparound to
follow part of the existing drive to the dwelling on the site. The

wraparound to have an elevation of 0.6 m and 1 in 3 side slope;!!

screen planting using species capable of achieving minimum height of
2.5 m established along part of the eastern boundary (either side of the
existing dwelling driveway and including new planting to replace the
existing Cryptomeria japonica hedge, which had died because of cattle

grazing;

screen planting of most of three sides of the yard (at 3.5 m high) to
screen the acoustic noise barrier and connect the far side of the entry

drive at the yard connecting to the north-eastern bund;
the above planting to be protected with stock exclusion fencing;

ornamental planting associated with the entrance to the site and an

avenue of specimen trees planted along the driveway;

planted filter strip at the north-western side of the yard and grass swale
leading to the new 150 dia stormwater culvert under the shared ROW to
the northeast of the site. As agreed with the experts, to achieve water
quality treatment, a planted swale, water tank and filter strip is proposed
to ensure that the activity achieves an improved stormwater discharge
quality and therefore achieves ‘betterment’, as required by Te Ture

Whaimana o Te Awa o Waikato;

the balance of the site is to remain open pasture for low-intensity stock

rearing.

[176] It is unclear how the stormwater swale and detention area just north of the

Phillips’ boundary is to be treated. It is also unclear how the wastewater disposal field

located to the west of the yard and in the paddock, will be treated other than it will

101 Horotiu Cartage and Hire Yard Earthworks, 376 Horotiu Road Blue Wallace Surveyors
Ltd, reference 21204-01-PL-301 Revision D Date March 2024.
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have a stock exclusion fence.

Mitigation planting

[177] This is an extensive planting plan and with it will come the need for management
and maintenance. There is concern that the proposed planting will not only need to
be tall to be effective, but it will also have to be dense and appropriately maintained.!02
There had been problems with maintenance of planting undertaken previously on the
northern part of the consented bund by WPL and that this had been damaged by

stock.103

[178] We are satisfied that the latest conditions of consent include Ms Soanes’

recommendations on long-term management and maintenance as follows:10¢

17 The Consent Holder shall prepare and submit to the Waikato District
Council for certification a Mitigation Plan in accordance with the
“Development Plan showing Mitigation Planting” dated 7 March 2024
(Revision number 17) prepared by Mansergh Graham Landscape Architects
Ltd. The Mitigation Plan shall include the following information:

a) The location, extent, height, and profile of the bunds;

b) A plan showing the layout of all grass areas, trees and screen planting
required for mitigation purposes; and

¢) A plantschedule that includes the following information: identification
code, botanical name, common name, quantity, and size at time of
planting, provided that plants shall be a minimum of 1.2m high at the
time of planting.

17A The Mitigation Plan shall be accompanied by:

a) An implementation specification which identifies site preparation,
planting, mulching; and

b) A maintenance schedule which shall address:
e The timing and frequency of maintenance inspections
e Weed and pest management control

e Replacement of dead or damaged plants

102 Mr Brown EIC, at [9.16], EB1406; Photographs 15 and 16 show mitigation planting
between the truck yard and neighbouring driveway severely browsed by stock, EB1426.

103 Mr Brown EIC, at [9.25], EB1408; NOE at 89.

104 WPL closing submissions, Attachment A.
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e 'The maintenance of the bunds

e The recording of maintenance inspections

17B All mitigation planting and the bunds shall be protected from damage by
stock and other animals.

17C All screen plants shown in the Mitigation Plan shall be maintained at a
minimum height of 2.5m. Any screen plants that die shall be replaced with the
same species at a minimum height of 1.2m. The minimum height for any
replacement specimen tree shall be 2.5m.

17D The bunds shall be maintained to a minimum height of 2.5m.

18 The Consent Holder shall implement the Mitigation Plan within the first
planting season (Ist April to 30th September) following certification by the
Waikato District Council. All mitigation planting shall be fully implemented
before the depot becomes operational.

18A The Consent Holder shall maintain the mitigation planting and the bunds
for the duration of the consent.

[179] However, the fencing condition (17B) does not cover the mitigation planting
for stormwater and wastewater. Notes in the Mitigation Plan state that “fencing
around wastewater disposal field, planted filter strip, planted swale and trees along the

driveway can be removed once established.”

[180] To be successful, the mitigation planting, including stormwater and wastewater

planting, will need to be fenced from stock, and this was confirmed by Mr Mansergh.

[181] We conclude that Condition 17B should also apply to the planted swale,

wastewater disposal field, planted filter strip and trees along the driveway.

[182] We also note that Condition 17C should include an additional requirement for
the screen planting associated with the acoustic barrier to be maintained at a minimum

height of 3.5 m, as set out in the Mitigation Plan.

[183] The proposed mitigation contains a relatively complex array of screen planting,
acoustic fencing, bunding, specimen trees, stock fencing as well as stormwater and
wastewater mitigation. The success of the mitigation planting and bunding in
mitigating effects on neighbours and surrounding landscape and amenity, is

dependent on successful implementation and the long-term management. We are
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satisfied that the latest Mitigation Plan and conditions requiring maintenance and
management, together with fencing of stormwater and wastewater planting and
minimum 3.5 m high screen planting associated with the acoustic barrier, will be

sufficient to achieve this.

The proposal’s consistency with the relevant provisions of the PDP

Does the landscape mitigation maintain the rural character and values of the place in accordance with

the expectation of the Jone?

[184] Due to the proximity of the site to existing rural residential development, the
scale and extent of the elements of rural character and amenity in this location are
variable.  The activity’s acceptability is dependent on implementation and
maintenance of the Mitigation Plan. The activity is not screened completely.
However, we are satisfied that changes to the Mitigation Plan have been made to
improve its effectiveness and conditions require maintenance of this for the life of the

consent.

[185] The heavy vehicle movements associated with the proposal (along the
approximately 160 m x 7 m driveway) will be recognisable and noticed, particularly
from the Phillips’ property. We consider that this will be acceptable with
implementation of the conditions controlling heavy vehicle movements, monitoring
(see noise section above), and the mitigation landscaping works being implemented

and maintained to a high standard.

Other mattets

[186] We do not consider there are any other relevant matters to which regard must

be had under s 104(1)(c) of the RMA.

Conditions of consent

[187] An updated set of conditions was provided by WPL following the hearing.105

105 WPL closing submissions, Attachment A.



56

These included the following updates in response to issues raised at the hearing:

(a) Specific description of the activity authorised to make it clear that

it is for a rural contractor’s depot/Rural Industry.

(b) An updated site plan showing the length of the acoustic barrier, ground
levels, and notations regarding the height of the hedge trees/specimen trees at
the time of planting.

(c) Amendment to the noise condition regarding timing for departure of heavy
vehicles between 6am and 7am to include the notation “advice note”.

(d) Amendment to Condition 1 to include reference to the earthworks plan
submitted with the Application.

(e) Amendment to the mitigation planting plan condition to specify the height
of plants at the time of planting.

() Inclusion of “4 rollers” in the list of machinery/vehicles. This appeats to
have been inadvertently omitted in the Commissioner’s decision at the Council
level hearing. These were included in the Application and AEE.

(2) Addition of a condition which provides for the Council to request GIS data
on heavy vehicle movements to demonstrate the relationship with and reliance
on the General Rural Zone.

[188] We consider that if granted, the conditions of consent dated 18 March 2024 are

appropriate, with the following changes:

@)

(b)

©

Condition 17B should also apply to the planted swale, wastewater

disposal field, planted filter strip and trees along the driveway.

Condition 17C should include an additional requirement for the screen
planting associated with the acoustic barrier to be maintained at a

minimum height of 3.5 m.

Condition 38A is amended to ensure a noise monitoring plan be
provided to address monitoring of vehicles (trucks in particular) using
the access drive between the hours of 6 and 7 am. This should include a
reporting regime to the Council and be undertaken over a period of
some time when the activity is in full operation. This should also include
a review condition to provide for mitigation for example, some form of

noise barrier if applicable.

Conclusions

[189] In relation to the NPS-HPL, we have concluded that it is not material to this

decision. The loss of productive land is insignificant. The proposal is one that

services and supports primary production in the GRUZ. We agree with the
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Commissioner that it has an operational need for a rural location to be located close

to the resources and customers it intends to serve.

[190] We consider the definition of Rural Industry best fits the described activity, by
being a rural contractors’ depot because of the direct service in part to primary
production in the GRUZ. We also find that if we are wrong and it is a Transport

Deport there is at least one element which makes it a fully DA anyway.

[191] With traffic and stormwater issues having been resolved, the remaining key
effects of the proposal relate to amenity, rural character, landscape/visual and noise.

We have concentrated most of our discussion on these issues.

[192] We are satisfied that the conditions and acoustic barrier mitigation proposed by
the noise experts are appropriate (subject to the added conditions in relation to stock
access, minimum height screen planting around the acoustic barrier and in relation to
a noise monitoring plan) and that the landscape and planting mitigation addresses

visual and rural character effects.

[193] The proposal presented to the Court included redesign of the yard to control
noise to the south and west, with a 2.4 m high acoustic barrier around the perimeter
of the yard on most of three sides. It also includes a set of conditions which address

noise levels and truck movements between 6 am and 7 am.

[194] As we have discussed earlier, the noise experts collectively agreed that no further
changes were needed to the conditions to address the 6 am to 7 am period due to the
already high ambient noise environment. We agree with the addition of a monitoring

condition and scope for review if necessary.

[195] Changes to the Mitigation Plan with the removal of the southern bund and the
shift to a solid noise barrier are an improvement to the original concept and would
allow for existing views of the balance of the site and beyond (outside the

development area) to be maintained.

[196] The Mitigation Plan adopts an approach to almost entirely hide the proposed
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yard and the operational activities that will take place there. The bunding and
significant landscaping around the yard is designed to over time, essentially block
views into and of the yard, including views of the noise barrier/fence. This would
deal with the “seeing” of the activity apatt from vehicle/truck movements on the

drive.

[197] The success of the mitigation planting and bunding in mitigating effects on
neighbours and surrounding landscape and amenity, is dependent on successful
implementation and long-term management. We are satisfied that the latest
Mitigation Plan and conditions requiring maintenance and management will be

sufficient to achieve this.

[198] Like the Commissioner in his decision, we are unable to find that the change in
amenity in the context of a GRUZ reaches a sufficient threshold of significance such

that a decline of consent comes into play.

[199] We are satisfied that the proposal generally accords with the relevant objectives

and policies of both the PDP and the ODP.

[200] We are satisfied that the actual and potential adverse effects of the proposed
activity on the environment are not significant in the context of the GRUZ and with

the conditions to be imposed.

[201] We consider the grant of consent is appropriate, subject to conditions being
finalised as set out below, based on our assessment of the effects of the proposal
under s 104(1)(a) and (ab) of the RMA and the proposal’s consistency with the

relevant statutory planning documents under s 104(1)(b).

[202] Based on our assessment of the evidence and the merits of this proposal we
determine that the grant of consent is consistent with promoting the sustainable
management purpose and principles of Part 2 of the RMA, and the relevant provisions

of the statutory plans.



59

Outcome

[203] The Court exercises its discretion to grant the application.

[204] The appeal has served to enable some changes to be made to the
Commissioner’s decision and consent. For that reason, we record that the appeal is

allowed in part.

[205] With the need to provide an additional condition in relation to stock access, an
amendment to the screen planting condition, and a ‘Noise Monitoring Plan’ condition,
there will need to be further input from the parties in that respect and a final check of

conditions overall in light of this decision.

[200] We therefore direct WPL and the Council to confer and to file and serve a
memorandum attaching the final form of conditions in accordance with this

substantive decision within 15 working days from the date of this Decision.

[207] If anything arises from what is filed and served by WPL and the Council, the

Hopkins may raise that with the Court within seven days.

[208] Costs are reserved with a timetable to be set once the Court has issued final

conditions.
For the Court

S o

SM TeI;ania
Environment Judge | Kaiwhakawa i te Koti Taiao




Appendix A: Development Plan Showing Mitigation Planting
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