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BEFORE THE INDEPENDENT HEARING PANEL 

IN THE MATTER OF the Resource Management Act 1991  

AND 

IN THE MATTER OF a resource consent application by RS Sands Limited to 

the Waipā District Council and the Waikato Regional 

Council to establish and operate a sand quarry at 77 

Newcombe Road, Cambridge. 

 
 
 

 
LEGAL SUBMISSIONS IN RESPONSE ON BEHALF OF RHYS POWELL 

 

 
 
Introduction 

 

1. These legal submissions are made on behalf of Rhys Powell.  

 

2. In accordance with Direction No. 1 of the Panel,1 these submissions respond to 

the additional information provided by RS Sands Ltd (the Applicant) during and 

after the substantive hearing, and the updated conditions of Waipā District 

Council (WDC) and Waikato Regional Council (WRC).  

 

3. The case for Mr Powell in relation to the additional information is that there 

remains a lack of clarity around the proposal, including: 

 

(a) That a resource consent for an air discharge is required, in line with the 

requirements of the Waikato Regional Plan – Air Module (WRP AM); 

 

 
1 Dated 7 April 2025. 
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(b) The accuracy of the Applicant’s sampling for crystalline silica, and the 

suitability of control measures proposed as a result; 

  

(c) Whether the updated landscape images are accurate, considering 

Transpower vegetation trimming requirements, the expected growth 

rates of proposed species in the soil conditions, and the availability of 

topsoil and overburden to achieve pastoral remediation; and   

 

(d) The visual impact of overburden storage, which has not been assessed 

by the Applicant but which Mr Morton considers may have a significant 

visual impact. 

 

4. These issues are explored in turn below. For the reasons set out in these 

submissions, and those in our substantive submissions, the application for 

resource consents for the sand quarry activity should be declined. 

 

Is an air discharge consent required? 

 

5. As identified in our substantive submissions,2 condition (e) of the permitted 

activity rule 6.1.16.1 states: 

 

There shall be no discharges of hazardous substances into the air  

 

6. The Applicant submits that this standard should be interpreted as requiring an 

assessment made at the site boundary.3 They consider that a literal 

interpretation would lead to absurd outcomes inconsistent with the 

surrounding policy framework, where any use of machines with a combustion 

engine or disturbance of soil containing sand would fail to meet the standard.4 

 

 
2 At para 33.  
3 With reference to the Port Otago and East West Link decisions. Memorandum titled ‘Activity status of discharge 
to air’, dated 13 May 2025, at para 13. 
4 At para 12. 
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7. The law concerning interpretation of plan rules is well settled. The Legislation 

Act 20195 provides that “the meaning of legislation must be ascertained from 

its text and in the light of its purpose and its context”. It is widely accepted that 

the Legislation Act’s principles of interpretation apply to district plan 

provisions.6 Powell is the leading case, and the authority for the proposition 

that while appropriate to seek the plain meaning of a rule from the words 

regard must be had to the immediate context (in that case, objectives, policies 

and methods).7 

 

8. In relation to rule 6.1.16.1, the purpose and context of standard (e) can be 

found in the rule title and the text preceding the standard, being: 

 

 

 

9. Other activities, such as vehicular movements or smaller scale earthworks 

activities for example, are subject to rule 6.1.8 and the conditions for 

permitted, controlled, and restricted discretionary activities, which clearly 

include the requirement that no adverse effect as measured at or beyond the 

boundary occurs, for a range of potential effects: 

 

b. The discharge shall not result in odour that is objectionable to the extent that it 

causes an adverse effect at or beyond the boundary of the subject property. 

c. There shall be no discharge of particulate matter that is objectionable to the 

extent that it causes an adverse effect at or beyond the boundary of the subject 

property. 

d. The discharge shall not significantly impair visibility beyond the boundary of 

the subject property. 

 
5 s 10. This replaced s 5 of the Interpretations Act 1999, which has been repealed. 
6 See for example Powell v Dunedin CC [2004] 3 NZLR 721 (CA), Brownlee v Christchurch CC [2001] 12 NZRMA 539 
(EnvC), and Nanden v Wellington CC [2000] NZRMA 562 (HC). 
7 Powell at [35]. 

https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
https://eplan.waikatoregion.govt.nz/eplan/rules/0/46/0/3519/0/160
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10. The purpose and context of the standard (e) requirement that there be “no 

discharges of hazardous substances into the air” is clearly tied to mineral 

extraction activities. The drafters could have chosen to incorporate the ‘at or 

beyond the boundary’ requirement into the quarrying rules like they have for 

other activities in the WRP AM, and did not.  

 

11. This indicates a deliberately conservative approach to the mineral extraction 

activities standards, in light of the significantly increased potential for 

discharges of substances to air to occur from quarrying activities at levels that 

reach toxicity. An interpretation that standard (e) is deliberately restrictive is 

not an absurd outcome (as per Nanden)8, but rather one that is a cautious and 

sensible approach reflecting the risk of the activity the standard is attached to. 

 

12. Generally, the principles of interpretation would apply to debate over the 

words existing in the plan. Here, the Applicant is inviting that an entire 

additional test be added in, one which does not exist at present. There is no 

indication in the plan that a requirement for an ‘at the boundary’ assessment 

should be ‘read in’ to the air discharge standards for quarrying activities, and 

reading this in stretches the principles of interpretation to breaking point. 

 

13. Further, the WRP AM has been operative, containing this standard, since 2007.  

Mr Powell and other users of the plan are entitled to rely on the wording in the 

plan, which has remained unchanged for 18 years. This is in line with a Nanden9 

approach of a desirable interpretation being one likely to be consistent with 

the expectations of property owners.  We note also that the Courts have found 

that poor plan drafting must yield to the plain wording of the document.10  

 

14. It is clear that a resource consent application for an air discharge for the 

proposed mineral extraction activity is required. We agree with the Applicant’s 

position that information to support a consent application is available to the 

 
8 Above n 8 at [48]. 
9 At [48]. 
10 Moriarty v North Shore City Council [1994] ELHNZ 253 (PT). 
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Panel, and that no prejudice would arise from an application being made 

now.11 The Panel cannot grant a consent for something which was not applied 

for however12 - and in this case, the Applicant has not applied for a resource 

consent for a discharge to air as required under rule 6.1.9.2.  

 

Air discharges 

 

Reliability of testing reports 

 

15. Two reports (SGS, 2021 and GNS, 2022) were introduced by the Applicant 

during the substantive hearing, in order to “put to bed” the issue of whether 

soil within site had in fact been sampled correctly for crystalline silica. 

 

16. Since the substantive hearing, one of these reports (SGS) has since been 

withdrawn from the application on the basis that the sampling was undertaken 

“informally” – presumably meaning that the Applicant did not feel they could 

rely on the report’s results.  

 

17. Mx Wickham has reviewed the GNS report, along with the plan provided by 

the Applicant showing the location that the samples were undertaken.13  They 

note there is no link in the GNS report to sample collection, including the 

drawing provided by the Applicant showing sample locations. They also note 

there remains no information on who collected the samples or how (e.g., on 

what date, at what depth, using what instruments and how much sample was 

collected), creating a lack of assurance in the report.14  

 

18. Our original submissions record concerns with the independence of the 

sampling process undertaken and the chain of custody.15 The provision of the 

 
11 As outlined in the memorandum titled ‘Activity status of discharge to air’, dated 13 May 2025. 
12 This is because RMA Schedule 4 cl (2)(2)(a) requires that an application for resource consent must include a 
assessment of relevant rules, which has not to date been undertaken for an air discharge consent under rule 
6.1.9.2. 
13 Titled ‘2022 Boreholes’, provided as part of the bundle of documents on 13 May 2025. 
14 Lou Wickham supplementary at para 12. 
15 At para 27. 
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two sampling reports have not allayed those concerns – particularly 

considering that one report was later withdrawn on the basis of unreliable 

sampling. In my submission, the lack of key sampling information in the 

Applicant’s one remaining sampling report mean that, like the SGS report, the 

sampling undertaken by the Applicant cannot be relied upon.   

 

Sampling results 

 

19. Mx Wickham has reviewed the commentary on proposed conditions of Mr 

Curtis and Mr Stacey. Mx Wickham comments that: 

 

(a) They are pleased that ambient respirable crystalline silica (RCS) 

monitoring and PM10 monitoring is agreed between the parties. 

However, Mx Wickham retains their view that the appropriate limit for 

PM10 is 15 µg/m3 rather than 20 µg/m3. 

 

(b) They retain their view that important details such as speed limits and 

trigger values in relation to high-risk dust events should be in the 

consent so that they are clearly enforceable, rather than a lower-order 

document such as a management plan. 

 

(c) They retain their view on the importance of making ambient 

meteorological, PM10 and RCS monitoring data available as promptly as 

possible to the community in addition to council, in real-time where 

practicable. 

 

20. Mx Wickham notes Mr Stacey and Mr Curtis have commented that pit 

excavation is “unnecessary given that the northern pit wall will be retained for 

the majority of the life of the quarry”. This is not correct however, as the top 

ten metres of the pit wall will be removed at stage one, and therefore the 

remaining wall will not provide the same containment function as a purpose 
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built bund would. Further, the GNS report shows crystalline silica ranges from 

9 – 20% - and not 16% as assumed by Mr Curtis and Mr Stacey.16  

 

21. Mx Wickham concludes that the scale and significance of the proposal is such 

that controlling PM10 discharges to air will be a challenge. They consider the 

above measures remain necessary to effectively manage air discharges from 

the proposed quarry.  

 

Updated visual landscape plans – can the outcomes shown be achieved? 

 

Vegetation screening 

 

22. As identified by Mr Mansergh, the Applicant is reliant on vegetation planting  

to create a screen which will replace the screening function of the gully wall.17 

The below depicts how the Applicant anticipates this will occur, as standing at 

the pylon in the Powell property, looking down the Transpower corridor 

towards the next pylon:  

 

23. As identified in the JWS however, the updated landscape images and evidence 

do not take into account the Transpower requirements that vegetation within 

 
16 Mx Wickham at 15. 
17 Statement of supplementary evidence of David Mansergh, at para 4.4. 
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a 24m corridor across the transmission lines be limited to 2m in height, and 

that outside of this corridor trees must be setback so they do not fall within 

4m of the corridor.18  

 

24. Further, Mr Mansergh’s evidence describes “at least” 15m of vegetation 

growth being achieved – presumably, this is what is shown on the updated 

landscape images accompanying this evidence.19 However, noting the sandy 

soil conditions, the experts agreed at conferencing that species requiring a 

minimum 10m in height should be included in the planting plan.20  

 

25. Mr Morton has considered the proposed revegetation planting, as outlined in 

the Draft Ecological Management Plan. He notes that the plan itself contains 

inconsistencies and a lack of detail, and that it is unlikely that many of the 

species proposed will achieve a 10m growth height in the soil conditions 

present.21  

 

26. Effectively, the vegetation growth outcomes shown in the updated landscape 

images are not able to be achieved due to the Transpower requirement and 

maximum vegetation growth expected to be achieved in the soil conditions 

present. 

 

Overburden storage 

 

27. The updated visual landscape plans provided by the Applicant were the topic 

of expert conferencing between the landscape experts. As recorded in the joint 

witness statement, Mr Morton raised concerns regarding the visual effect of 

stockpiling of overburden (also known as subsoil) within the site.22 The JWS 

records that accurate information was not defined, the amount of overburden 

was unknown, and the full potential of visual effects could not be 

 
18 Transpower written approval, Appendix G, application. 
19 Statement of supplementary evidence of David Mansergh, at para 4.5. 
20 JWS at paras 4.2 and 4.6. 
21 Morton reply at para 21. 
22 JWS at para 3.4. 
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determined.23 The experts concluded that the visual effect of overburden 

stockpiling may be dealt with through the Quarry Management Plan.24 

 

28. In light of the JWS comments, WDC has proposed a number of conditions 

aimed at managing overburden stockpiling within the proposed quarry:25 

• Provision for the storage and stockpiling of sufficient topsoil to fulfil the 

requirements of the Site Rehabilitation Plan (refer condition 24);  

• the south to north staging of the extraction of Stage 5 must be reflected in 

the quarrying management plan, in order to reduce visibility of the 

extraction works from the property at 42 French Pass Road; and 

• storage of any excess overburden in stockpiles during Stage 1 and Stage 2 

must be stored in an area that are not visible from the upper terrace areas 

surrounding the dwelling and arena at 42 French Pass Road. 

 

29. We note the Applicant has advised the following in relation to overburden: 

 

(a) The overburden will be retained to rehabilitate (parts of) the site back 

to LUC 2, thereby not offending the provisions of the NPS HPL. 

Replacement of the topsoil and subsoil is noted as being a key element 

of the management practices required to return the land to productive 

use.26 The need to store the overburden (subsoil) separately from the 

topsoil is noted as best practice.27 

 

(b) The overburden will be used to form bunds along the eastern, western 

and southern boundaries, and progressively reinstate floor and pit 

faces.28  

 

(c) The overburden is intended to be sold.29 

 

 
23 At para 3.6. 
24 JWS at paras 3.8 and 3.9. 
25 WDC proposed conditions 4(c) 
26 NPS-HPL Assessment, prepared by AgFirst, February 2025, at pages 22 and 23. 
27 AgFirst, at page 22. 
28 Paras 3.14, 3.18, 3.27, 3.28 Primary evidence of David Mansergh, dated 18 March 2025. 
29 Track change comment by Mr McDean, condition 9, RS Sand - Waipa District Council Draft Conditions (Track 
Changed).pdf (PDF, 1.3MB). 

https://www.waipadc.govt.nz/repository/libraries/id:26zgz4o7s1cxbyk7hfo7/hierarchy/our-services/planning-and-resource-consents/Consent%20Applications%20of%20Interest/LU%200077%2023%20-%2077%20Newcombe%20Road/Hearing%20documents/RS%20Sand%20-%20Waipa%20District%20Council%20Draft%20Conditions%20%28Track%20Changed%29.pdf
https://www.waipadc.govt.nz/repository/libraries/id:26zgz4o7s1cxbyk7hfo7/hierarchy/our-services/planning-and-resource-consents/Consent%20Applications%20of%20Interest/LU%200077%2023%20-%2077%20Newcombe%20Road/Hearing%20documents/RS%20Sand%20-%20Waipa%20District%20Council%20Draft%20Conditions%20%28Track%20Changed%29.pdf
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30. The supplementary evidence of Mr Morton describes the significant volumes 

of overburden which will require storing over multiple years before being able 

to be used for remediation of the quarry.30 The visual impact of overburden 

storage of this volume has not been considered in evidence by the Applicant. 

Mr Morton considers that storage of this level of overburden could result in a 

moderate-high visual effect on the Powell property.31 

 

31. The alternative is that not all of the overburden will be stored, and it will be 

sold, as indicated by Mr McDean, thereby reducing the visual effect of 

overburden storage. However, this being the case then the site cannot be 

effectively remediated back to HPL, according to Mr Hunt’s plan. Considering 

the increase in surface area post quarrying activity, from the introduction of 

slopes and sides, there will be a shortage of topsoil and overburden for the 

remediation even if it is all retained for this purpose.32 

 

32. In my submission, the outcomes shown in the updated landscape images 

cannot be achieved, as they do not show the potential impact of storage of a 

significant volume of overburden. The WDC conditions will not provide a 

remedy for this, as the volumes of storage cannot effectively be screened from 

the site.  

 

33. A condition limiting the amount of overburden stored on site at any one time 

may assist with this issue. Further information is required on the methodology 

and volumes of storage to determine if this is the case. 

Term 

 

34. We note the latest version of the Waikato Regional Council consents propose 

a 35 year term for the consents, with no limit on the works duration. Mr Powell 

accepts that it can take some time for actual works to commence on a site 

(considering off site preparation requirements etc). However, the actual works 

 
30 For Stage 1 - 23,000m³, and Stage 2 - 62,000m³ (or potentially part thereof). 
31 Supplementary evidence of Adrian Morton at para 16. 
32 Supplementary evidence of Adrian Morton at para 27. 
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period should be limited to 25 years, in line with the proposals specified in the 

application documents.  

 

Conclusion 

 

35. Despite the adjournment and the time allowed to address the concerns raised 

at the substantive hearing, key elements of the proposed quarry as outlined by 

the application material are still unclear. In our submission, the supplementary 

information provided by the Applicant does not address the questions raised 

during the substantive hearing. For this reason, and the reasons set out in our 

substantive submissions, consent should be declined.  

 

DATED at Tauranga this 12th day of June 2025 

 

 
__________________________________ 
Jemma Hollis 
Counsel for Rhys Powell 


