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MAY IT PLEASE THE COMMISSIONERS: 

 

1. This memorandum:  

 

(a) Comments on the updated plans circulated by the Applicant on 27 

June 2025; and 

 

(b) Comments on the recent decision of the Environment Court, CJ 

Industries Limited v Tasman District Council.1 We understand 

counsel for the Applicant intends to refer to this decision in their 

reply. A copy of the decision accompanies this memorandum.  

 

Updated plans 

 

2. The afternoon before the reconvened hearing, counsel for the Applicant 

advised that the Applicant is now proposing to leave the entirety of the 

Gully Wall in place until Stage 5.2  

 

3. This revised proposal was discussed at length during submissions for the 

Powells at the hearing the following day. The Powells experts agreed that 

leaving the wall up in its entirety would ameliorate many of the concerns 

relating to adverse landscape, visual, air and health effects raised in 

evidence. While viewed as a welcome and positive change, caution was 

expressed that the details of the revised proposal still needed to be 

developed and considered. 

 

4. Attached as Appendix 1 are plans from the updated sediment and erosion 

control plan circulated by the Applicant on 27 June. These images show 

that the eastern part of the gully wall will be retained until Stage 5, but 

that the western half will be lowered during Stages 1 and 2, from RL 71m 

 
1 [2025] NZEnvC 213. 
2 Memorandum dated 12 June 2025 at para 4. 
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to RL 41.5m (29.5m reduction). Approximately 400m in length is 

proposed to be removed from the western half of the gully wall at the 

beginning of the quarry works. Appendix 2 contains a marked-up plan 

prepared by Mr Morton, showing the areas for removal and retention as 

compared to the existing extent of the wall. 

 

5. We note that the cross section prepared by Mr Mansergh depicts only 

the eastern part of the Gully wall, i.e. that part which is proposed to 

remain in full. This cross section is not representative of the works which 

are proposed to occur to the western half of the wall. 

 

6. The revised plans are not what the Powell’s or their experts understood 

was meant by “leaving the wall up in its entirety” going in to the 

reconvened hearing. A plain and ordinary interpretation of this sentence 

would be that the wall was to be left up, at its current height and at its 

current length, until Stage Five.  

 

7. It is of significant concern to the Powells that, despite evidence exchange, 

a hearing, an adjournment to address information gaps in the application, 

another round of evidence exchange, and a reconvened hearing, there is 

still a lack of clarity around what the Applicant is actually proposing with 

this application.  

 

8. No expert evidence has been provided by the Applicant on the landscape 

or air quality effects associated with this new proposal. Further, the 

Powells have not had an opportunity to seek expert advice or provide 

evidence to the Panel on what the effects of this new proposal will be. 

This represents a significant natural justice issue. 

 

9. If the Applicant intends to remove a large portion of the western part of 

the gully wall, the concerns that the Powells have raised throughout 
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evidence in this proceeding regarding adverse effects are not ameliorated 

and remain live.  

 

CJ Industries Limited v Tasman District Council 

 

10. This Environment Court decision was released on 26 June 2025. It 

contains relevant guidance and direction on interpretation of the 

provisions of the NPS HPL as they relate to aggregate extraction.  

 

Reinstatement of HPL soils 

 

11. In CJ Industries, the Court found that the progressive reinstatement of the 

site throughout works meant that reinstated soils would retain the 

productive capacity of the site, and cl 3.9(3)(a) NPS HPL was not 

offended.3 

 

12. Critically, in CJ Industries the applicant proposed to retain, stockpile, and 

reinstate both topsoil and subsoil.4 The applicant in CJ Industries relied on 

a detailed5 draft Soil Management Plan which the Court described as “fit 

for purpose”.6  

 

13. As identified and detailed in legal submissions, the Applicant proposes to 

sell the subsoil (overburden).7 This being the case the site subject of this 

proceeding cannot be effectively remediated back to HPL, according to 

Mr Hunt’s evidence for the Applicant.8  

 

 

 

 
3 At [251]. 
4 At [22] and [28]. 
5 As characterised by the planners, at [331]. 
6 At [345]. 
7 Legal submissions in response on behalf of Rhys Powell, dated 12 June 2025, at paragraph 29 
8 Legal submissions in response on behalf of Rhys Powell at paragraph 31. 
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Significant Regional or National Benefit 

 

14. In CJ Industries, the Court endorses the approach taken by the applicant 

to assessing alternative sources for consideration of the benefit of the 

proposal – namely, their assessment of consented and accessible 

aggregate extraction resources and the suitability of unconsented sites. 

This was seen as being a “real world” approach.9 

 

15. As identified by Mr Green,10 the Applicant’s analysis of supply involved an 

assumption that shortages would only emerge in the 2030s if none of the 

existing consents are renewed and no other sources are consented11 –  a 

proposition Mr Green notes does not seem plausible.12  

 

16. In response to this critique, the Applicant took the position that it was 

inappropriate to base a future analysis on the intentions and 

development ambitions of competing operations (current and future), 

and that it is unlawful to consider existing consents will be renewed.13  

 

17. Considering the Applicant’s position, Mr Green concluded that the most 

reasonable assumption from an economic perspective is that some, but 

not all, of those existing and potential new sources of sand would be 

supplying into the market in the future, and on this basis there was 

enough supply to ensure there was no deficit.14 

 

18. An approach to supply which excludes consideration of likely future 

sources from indicated developments and consent renewals, as taken by 

the Applicant, is not a “real world approach”. Mr Green’s approach to 

available supply is clearly in line with that endorsed by the Court in CJ 

 
9 At [292]. 
10 Evidence in chief at para 16. 
11 Adrian Green evidence in chief at para 18. 
12 Oral outline for Resource Consent Hearing – Hayden Green, page 2. 
13 Supplementary statement of Lawrence McIlwraith at para 5.4. 
14 Oral outline for Resource Consent Hearing – Hayden Green, page 3 para 1. 
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Industries – and demonstrative that there is no deficit in supply which 

needs to be addressed.  

 

19. Absent a deficit in supply to be addressed, it is difficult to see how the 

proposed sand quarry provides a “regional benefit” in line with the 

assessment for this outlined in CJ Industries. 

 

Conclusion 

 

20. CJ Industries is useful in providing clarity on the approach to 

interpretation of the NPS HPL provisions. However, the decision carries a 

theme of detailed and suitable information and approaches being put 

forward by the applicant to support their submission that the proposal 

was consistent with the NPS HPL provisions.  

 

21. In CJ Industries the Court clearly had enough evidence before it to make 

a positive finding for the applicant against the principles set out. On 

comparison however, the application by RS Sands does not contain 

suitable evidence to enable similar findings to that made in CJ Industries.    

 

 

DATED at Tauranga this 3rd day of July 2025 

 

__________________________________ 
Jemma Hollis 
Counsel for Rhys Powell 
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Appendix 1 – updated plans showing removal of western gully wall 
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Appendix 2 – Plan showing areas of gully wall to be removed and retained 

 


