
 

Legal Submissions on behalf of Rhys Powell v2(11062304.1) 

BEFORE THE INDEPENDENT HEARING PANEL 

IN THE MATTER OF the Resource Management Act 1991  

AND 

IN THE MATTER OF a resource consent application by RS Sands Limited to 

the Waipa District Council and the Waikato Regional 

Council to establish and operate a sand quarry at 77 

Newcombe Road, Cambridge. 

 
 
 

 
LEGAL SUBMISSIONS ON BEHALF OF RHYS POWELL 

  
 
 
Introduction 

 

1. These legal submissions are made on behalf of Rhys Powell.  

 

2. Mr Powell has lived at 42 French Pass Road (the Property), with his wife 

Antoinette, and their two young sons, as well as Antoinette’s parents, since 

2016. The Powell’s chose this property when they moved back home from 

overseas due to its quiet rural nature and appealing outlook over the Karapiro 

Gully. Rhys wanted to give his boys the rural countryside childhood experience 

he had when growing up. 

 

3. RS Sands (the Applicant) have proposed a sand mine be established 

immediately south of the Powell’s home, just 15m from their southern 

boundary. Although the eastern, southern and western walls of the quarry will 

remain in situ, the northern quarry wall, currently a bank along the Karapiro 

Gully, is proposed to be reduced in size, then removed at the end of the 

quarry’s working life. Even with the revised proposal, the Powell’s will have a 
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ring side seat to a working quarry operation, from their living areas, for 25 

years. 

 

4. The case for Mr Powell is that the resource consent application by RS Sands, in 

its current form, should be declined, because: 

 

(a) The proposal in its current form will create significant landscape, 

character and amenity effects. Although the revised proposal to leave 

part of the gully wall in situ is an improvement, the Powell’s will still 

experience significant effects from the main living parts of their 

property.  

 

(b) Assessments on which the impact on air quality have been based are 

incorrect (crystalline silica levels) or incomplete (wind speed and 

direction, and existing PM10 levels). The proposal in its current form has 

the potential to degrade existing air quality and create serious health 

effects.  

 

(c) The proposed sand quarry does not meet the requirements which allow 

aggregate extraction to occur on HPL, and the proposed activity is an 

inappropriate use which must be avoided under cl 3.9(1) NPS HPL, 

because:  

 

(i) The sand quarrying benefit can be achieved elsewhere in New 

Zealand on non-HPL land and through alternative methods of 

production (i.e. manufactured sand). There is no functional or 

operational need for a sand quarry to be located at 77 

Newcombe Road; 

 

(ii) The application does not demonstrate that the sand quarry will 

provide a regional or national benefit. The supposed regional 
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benefits in the economic analysis are based on flawed 

assumptions and incorrect calculations. 

 

Structure of legal submissions  

 

5. These legal submissions will address the following issues: 

 

(a) The statutory tests under the RMA;  

(b) Landscape, amenity and character effects; 

(c) Air quality and health effects; and 

(d) The planning pathway under the NPS-HPL – does the sand mine provide 

a regional or national benefit that could not be obtained elsewhere in 

New Zealand?  

 

6.  We now address each issue in turn. 

 

Statutory considerations 

 

7. Section 104 RMA sets out the matters that must be considered by the Panel 

when considering an application for resource consent and submissions 

received. Of relevance, the Panel must have regard to (abridged): 

 

(a) any actual and potential effects on the environment of allowing the 

activity; and 

(ab)  any measure proposed or agreed to by the applicant for the purpose of 

ensuring positive effects on the environment to offset or compensate 

for any adverse effects on the environment that will or may result from 

allowing the activity; and 

(b) any relevant provisions of— 

(iii) a national policy statement: 

(v) a regional policy statement or proposed regional policy 

statement: 
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(vi) a plan or proposed plan; and 

(c) any other matter the consent authority considers relevant and 

reasonably necessary to determine the application. 

 

8. “Have regard to” indicates that the listed matters are required to be 

considered as part of the weighing-up process contemplated by s 104, as 

opposed to requirements or standards that have to be fully met.1 Section 104 

does not give primacy to any of the matters, with weighting to be given as the 

Panel sees fit in the circumstances.2  

 

9. The exception is where a superior policy document contains a clear directive 

that is relevant to the proposal in question – this directive may have a 

constraining effect.3 Further, “have regard to” does not introduce flexibility 

into the application of directive policies in a way that “give effect to” would 

not permit.4 

 

10. We consider and comment on the relevant s 104 matters below. 

 

Landscape Effects 

 

11. The proposal will result in the peaceful, pleasant rural outlook enjoyed from 

Mr Powell’s property being removed and replaced with a direct view over a 

working quarry, for 25 years. The applicant’s expert landscape initial evidence 

was that it is not possible to mitigate the effects of the proposed application 

in its current form on the Powell property.5  

 

 
1 Donnithorne v Christchurch City PT Christchurch A104/93, 6 October 1993, [1994] NZRMA 97 at page 8. 
2 Kennett v Dunedin CC (1992) 2 NZRMA 22 (PT) 
3 Environmental Defence Soc Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38, [2014] 1 NZLR 593 at [91]. 
4 Royal Forest and Bird Protection Society of New Zealand Inc v New Zealand Transport Agency [2024] NZSC 26, 
(2024) 25 ELRNZ 915, 917, [2024] 1 NZLR 241 at [99]. 
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12. We agree with this statement. Whilst the revisions to retain some of the gully 

wall are an improvement, the proposal will still create significant visual and 

landscape effects as viewed from the Powell’s primary living areas. 

 

13. Mr Adrian Morton, on behalf of Mr Powell, has reviewed the applicant’s 

landscape and visual assessment,  and Mr Mansergh’s Landscape Evidence and 

reply (together, the LVA). Mr Morton generally agrees with the broader 

aspects of the LVA including the methodology, the wider rural landscape and 

visual characteristics in and around the proposed quarry site, and the effects 

on areas to the west, south and east of the quarry site as assessed.6  

 

14. Mr Morton’s initial evidence raised concerns that neither the LVA or the 

Council peer review have addressed the landscape and visual amenity effects 

on the Property. Although the landscape experts have since visited the 

Property, and the applicant has revised their proposal as a result, Mr Morton 

still has the below concerns, which he will speak to. Mr Morton notes that, 

despite being raised in his evidence, most of these issues have not been 

addressed in reply in any detail: 7 

 

(a) no identification and consideration of the sensitivity of the receptor, 

including the house, commercial horse training facilities, and related 

activities undertaken across the Property. Mr Morton’s review of these 

factors concludes that the Property benefits from a high-quality 

landscape and visual amenity, underpinned by the rural farmland 

views, and the natural landform of Karapiro Gully combined with the 

distant view of Maungatautari Mountain;8  

 

(b) inadequate evaluation of the sand extraction stages and the magnitude 

of the landscape and visual effects (discussed below);  

 

 
6 Evidence of Adrian Morton at para 12. 
7 At para 43. 
8 Evidence of Adrian Morton at para 27. 
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(c) no assessment of the effects of the sand quarry in relation to the 

dominant visual aspect of the white sandy cut faces of the quarry, 

particularly in the context of the 25-year duration of the quarry 

operation. In Mr Morton’s opinion, the close proximity to the Property 

and the large size of the cut faces means the cut faces will result in a 

noticeable change to the visual environment and a high adverse 

landscape and visual effect;9 and 

 

(d) no assessment of effects in relation to quarry machinery. These create 

a significantly different effect from the usual farm machinery operating 

in the rural environment.10 

 

15. The applicant’s landscape and visual assessment originally characterised the 

scale of effects across the project as being initially moderate-high, and 

decreasing to moderate for stages 1 to 3, then low moderate for stages 4 – 5, 

with the rehabilitated site characterised as being very low.11 In oral evidence 

Mr Mansergh stated that the revised staging will alter his characterisation of 

effects downwards, as he considers the retention of part of the gully wall will 

result in obscuring ‘most’ of the views from the Powell property.   

 

16. Mr Morton disagreed with the applicant’s initial characterisation of the effects, 

himself characterising them as high and moderate high across the 25-year 

operation of the quarry.12  

 

17. Mr Morton also does not agree with Mr Mansergh’s downward revision of 

effect. He considers a 10m reduced height of the north wall of the Karapiro 

Gully will mean that views will still be obtainable of the cut sand face and 

machinery within the quarry from the Powell’s main living areas. In Mr 

Morton’s opinion, this will still be a moderate to moderate-high visual effect. 

 
9 At para 53. 
10 At para 46. 
11 Landscape and Visual Assessment Report Prepared by Mansergh Graham Landscape Architects at page 25. 
12 Evidence of Adrian Morton, summarised at para 15. 
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Mr Morton notes that, in addition, the updated details provided yesterday 

morning are insufficient to undertake a very accurately assessment.  

 

18. Mr Morton concludes that, as the proposal stands, the landscape and visual 

effects on the Powell’s arising from the sand quarry cannot be mitigated. He 

maintains that permanent retention of the Karapiro Gully escarpment (the 

gully wall) at its full height is an appropriate mitigation for the significant 

landscape effects on the Powell’s property. This approach is also consistent 

with Mr Mansergh’s rebuttal evidence, and the statement that: 

 

from a landscape and visual perspective, retaining as much of the northern 

gully wall as possible (i.e. reducing daylighting of the pit) will be the most 

effective option for the mitigation of effects on the Powell property.13 

 

19. Mr Morton also questions why the wall cannot be maintained at its full extent, 

if all but 10m of the top can be maintained? There is not clear reasoning from 

the applicant on this point at present. 

 

20. The Regional Policy Statement and Waipa District Plan contains a number of 

provisions of relevance to rural landscape and amenity. We comment on these 

below: 

 

Provision Comment 

RPS Objective 3.21 – Amenity:  
The qualities and characteristics of 
areas and features, valued for their 
contribution to amenity, are 
maintained or enhanced 

The Karapiro Gully wall as viewed from the 
property provides a high level of visual 
amenity. This is reflected in its 
identification in the WDP as a Cultural 
Landscape Area Alert. 
 
As identified by Mr Morton, the removal of 
this gully wall will have a significant impact 
on the visual landscape as experienced 
within the property. As such, we do not 
agree with Mr Penfold and Mr McDean 

RPS Policy 12.3 – Maintain and 
Enhance Areas of Amenity Value:  
Areas of amenity value are identified, 
and those values are maintained and 
enhanced. These may include:  
a) areas within the coastal 
environment and along inland water 
bodies;  

 
13 Mansergh reply at para 2.20. 
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b) scenic, scientific, recreational or 
historic areas;  
c) areas of spiritual or cultural 
significance;… 

that the proposal is consistent with this 
objective and policy.14 

WDP Objective – Rural character 4.3.7: 
Rural character and amenity is 
maintained..  

Mr Morton identifies that the proposed 
sand quarry will fundamentally alter the 
rural character and amenity as 
experienced from the Property. Both Mr 
Mansergh on behalf of the applicant and 
Mr Morton consider the visual impact on 
the Property cannot be mitigated, without 
retention of the gully wall. 
 
Noting there will be a degree of effect on 
surrounding properties, Mr Whittaker 
concludes that there are no adverse 
effects which are inappropriate on the 
broader rural character and values.15  
 
The WDP provisions do not constrain the 
relevance of an effect to the wider 
environment, as seems to be indicated by 
Mr Whittaker. An effect on local amenity 
and rural character is still an effect – in this 
case, an effect identified by the landscape 
experts as being unmitigatable.  
 
We do not agree with Mr McDean that the 
proposal is in accordance with the 
objectives and policies of the Rural Zone.16 

WDP Policy – Rural character 4.3.7.1: 
Land use activities should be at a 
density, scale, intensity and location to 
maintain rural character. 

WDP Policy – Mineral prospecting and 
exploration 4.3.5.1:  
Mineral prospecting and exploration 
are enabled provided that the adverse 
effects of the activities are not 
significant. 

Mr Whittaker comments that 4.3.5.4(b) 
does not appear to anticipate any degree 
of effect. He concludes that, when 
4.3.5.4(b) is read in conjunction with 
policies concerning mineral extraction and 
supply, the proposal is not inconsistent 
with the policy framework.17 
 
We note however that 4.3.5.4(b) should 
also be read in conjunction with 4.3.5.1, 
which anticipates mineral prospecting 
where the effects of the activities are not 
significant. 
 

WDP Policy - Mineral Extraction 
4.3.5.4: The scale and location of 
mineral extraction activities shall: …  
b. Not adversely affect rural character. 

 
14 As summarised at page 3 of Appendix B to Mr McDean’s evidence. 
15 As summarised in McDean table at page 23. 
16 Appendix B table at page 22. 
17 s 42A report at page 67. 
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As detailed above, the proposal will create 
a significant effect on the rural landscape 
and character, which cannot be mitigated. 
As such, we do not agree with Mr 
Whittaker that the proposal is not 
inconsistent or misaligned with the policy 
provisions, or Mr McDean that the 
proposal is in accordance with the same.18 

 

Conclusion 

 

21. Even in its revised form, the proposal will create significant landscape, 

character and amenity effects, which cannot be mitigated. This means the 

proposal is contrary to the policy framework for activities and mineral 

extraction within the Rural Zone. 

 

Air and health effects 

 

22. Respirable Crystalline Silica (RSC) is a common contaminant discharged to air 

with dust from sand quarrying and related activities (such as heavy vehicle 

movements on site). RSC is also a known carcinogen, which can result in 

respiratory disease, lung cancer, and the incurable disease silicosis.19  

 

23. The application states that their sampling of the site showed silica levels of 

between 7 and 16 percent.20 Mr Curtis has since clarified that this is a table 

labelling error, and that 7 to 16 percent is a reference to crystalline silica rather 

than total silica.21 Mr Curtis states that it is not appropriate to compare total 

silica with crystalline silica, as most silica is amorphous (meaning non-

crystalline) and is considered to be inert and not cause health effects.22 

 

 
18 McDean table at page 24 and 22. 
19 Evidence of Lou Wickham at paras 24 and 47. 
20 AEE at page 29. 
21 Andrew Curtis reply at para 1.7. 
22 Andrew Curtis reply at para 1.6. 
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24. Independent testing undertaken by Mr Chisnall on behalf of Mr Powell showed 

that the levels of silica on the same geology next door were between 68 and 

70 percent.23 Mr Chisnall considers the samples he took, 20m from the 

boundary of the quarry site, are representative of the materials that will be 

found within the quarry site.24 Mr Chisnall also notes that this level of silica is 

consistent with what can be found in other sand quarries in the Waikato 

Region.25 Mr Curtis agrees that these total silica results are consistent with test 

results he has seen from the resource within the RS Sand’s Newcombe Road 

resource.26 

 

25. Mr Chisnall’s evidence identifies that the Hinuera Formation sands within and 

surrounding the proposed quarry site are quartz rich, and due to this the 

typical silica content is 60-80%.27 

 

26. Mr Curtis states that he has assumed that 16% of the silica present in the sand 

will be crystalline in structure, rather than amorphous.28 Mx Wickham notes 

that Mr Curtis has offered no supporting evidence for his assumption that the 

majority of the silica present is amorphous.  

 

27. We also questions the independence of the sampling process undertaken and 

the chain of custody. The Air Quality Assessment (AQA) states that RS Sand 

collected nine samples from around the site containing different substrates 

(overburden, fines and sand) and had these samples analysed for silica 

content.29 Unlike in Mr Chisnall’s evidence, there is no record in the AQA of 

where the samples were taken from, how they were taken, the process to 

transfer them to the lab for independent testing, or the lab results themselves.  

 

 
23 Evidence of Tony Chisnall at para 21. 
24 At para 19. 
25At para 26. 
26 Andrew Curtis reply at para 1.5. 
27 Evidence of Tony Chisnall at para 12. 
28 Andrew Curtis reply at para 1.9. 
29 PDP Air Report at page 22. 
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28. Our position remains that the applicant has greatly underestimated the levels 

of crystalline silica in soil at the proposed quarry site.  

 

29. Mx Wickham has assessed the air effects of the quarrying activity on the 

Property, on the basis of Mr Chisnall’s test results, and in light of Mr Curtis’ 

reply and oral evidence. Mx Wickham’s position remains  that the applicant 

appears to have significantly underestimated the potential effects of RCS 

offsite,30 and they note the potential for serious health effects as a result (as 

described in paragraph 18). They recommend leaving the gully wall of the 

quarry in situ would go some way to mitigating this risk, as bounding the quarry 

on four sides would avoid the presence of a large, exposed open face between 

the quarry and the Property.31 

 

30. Mx Wickham also notes that the applicant did not undertake a quantified 

assessment of PM10 discharges.32 Having undertaken some initial calculations 

themselves,33 Mx Wickham concludes there is a real risk that the National 

Environmental Standards for Air Quality (NES AQ) Schedule 1 limits for PM10 

could be breached beyond the site boundary.34 This in itself does not trigger a 

resource consent requirement under the NES AQ, but does however trigger a 

series of monitoring requirements be undertaken by the Regional Council.35 

Mx Wickham recommends that retaining the gully wall of the quarry would go 

some way to preventing this exceedance from occurring.36  

 

31. In light of Mr Curtis’ reply raising some concerns with the basis of this 

calculation, Mx Wickham has amended the calculation. They will speak to this 

in oral evidence, but note that overall as amended, the scale of emissions is 

still significant. 

 

 
30 Evidence of Lou Wickham at para 20. 
31 At para 75. 
32 At para 20. 
33 At appendix A. 
34 At para 67. 
35 See standards 13 to 16, NES AQ.  
36 Evidence of Lou Wickham at para 67. 
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32. Mx Wickham has also recommended a number of changes and additions to the 

proposed conditions of consent,37 which they will speak to in oral evidence, 

including: 

(a) additional boundary monitoring for PM10 with supporting monitoring 

and proactive management against short-term (1-hour) trigger limits;  

(b) robust meteorological monitoring and live streaming of data; and  

(c) additional monitoring for RCS at the northern boundary. 

 

33. Mr Penfold notes that discharges to air are an ‘otherwise authorised activity’ 

under the Waikato Regional Plan Air Module, subject to the applicant meeting 

the requirements of the permitted activity rule.38 Mx Wickham notes that the 

proposed quarry activity will involve discharge of PM10 and RCS which are 

hazardous substances.39 As such, condition (e) of the authorised activity 

standard40 cannot be met, as it requires: 

  There shall be no discharges of hazardous substances into the air.  

 

34. A discretionary activity consent is required for the air discharge activity.41 

 

35. The Regional Policy Statement, Regional Plan Air Module, and Waipa District 

Plan contains a number of provisions of relevance to air quality and discharges. 

We comment on these below: 

 

Provision Comment 

RPS Objective 3.11 – Air Quality. Air 
quality is managed in a way that:…  
b) avoids unacceptable risks to human 
health and ecosystems, with high priority 
placed on achieving compliance with 
national environmental standards and 
guidelines for ambient air; and 

As detailed above, Mx Wickham has 
assessed that the elevated levels of silica 
within soils in the quarry site and 
calculations of PM10 discharges show 
that there is a risk to human health and 
amenity within the Property, which the 

 
37 At Attachment 3. 
38 WRC s 42a report at page 13. 
39 Evidence of Lou Wickham at para 48. We note the definition of ‘Hazardous Substance’ in the WRP includes any 
substance including an intrinsic property of toxicity (including chronic toxicity). 
40 Rule 6.1.16.1 WRP AM. 
41 under Rule 6.1.9.2 WRP AM. 
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c) avoids, where practicable, adverse 
effects on local amenity values and 
people’s wellbeing including from 
discharges of particulate matter, smoke, 
odour, dust and agrichemicals, 
recognising that it is appropriate that 
some areas will have a different amenity 
level to others. 

current proposed mitigation methods 
are insufficient to address.  
 
We do not agree with Mr McDean and 
Mr Penfold that the proposal will not 
pose additional significant risk to people 
in the surrounding area developing 
silicosis, nor that the proposed 
mitigation measures will control 
suspended and deposited particles to 
avoid adverse effects on human health, 
ecosystems local amenity values and 
people’s wellbeing.42 

RPS Policy 5.3 – Manage Adverse Effects 
on Amenity Ensure discharges to air are 
managed so as to avoid, remedy or 
mitigate objectionable effects beyond 
the property boundary 

RPS Policy 5.2 – Manage Discharges to 
Air Manage discharges to air (other than 
from home heating or transport) to 
ensure any resulting degradation avoids 
unacceptable risks to human health, and 
is as low as reasonably achievable. In 
determining whether any degradation is 
as low as reasonably achievable, the 
following will be taken into account:  
a) existing air quality; 
c) any alternative modes/methods of 
discharge  
d) applicable emission control 
techniques;  
e) the extent to which it is possible to 
apply the best practicable option;  
f) the relative effects on the environment 
of the options;  
g) economic and social factors;  
h) managing discharges to air where 
there is high or good air quality;  
i) national environmental standards and 
guidelines for ambient air; and  
j) the duration of the discharge and 
whether the discharge is temporary or 
short-term. 

Mx Wickham has identified that there 
are inconsistencies with the wind 
assessment undertaken by the 
applicant, with wind at the site likely to 
be different to that the assessments are 
based on. They conclude that the 
meteorology of the site is not well 
characterised or understood.43 Mx 
Wickham also notes that background 
levels of PM10 are similarly not well 
characterised by the application.44  
 
Mr McDean states that:  
 
The likely higher level of dust in rural 
areas, frequency winds above 5 m/s, 
proposed mitigation measures and 
distance, receptors surrounding the Site 
are unlikely likely to be affected by dust. 
Additionally, The Proposal will not pose 
significant additional risk to people in the 
surrounding area developing silicosis. 
Therefor the Proposal will not contribute 
to poor air quality.45 
 
Considering the conclusions and 
comments of Mx Wickham on these 
matters, we do not agree with Mr 
McDean’s assessment or conclusion.  

Regional Plan Air Module - Objective 
6.1.2.2 – Regional and Local Air 

Mr McDean cites the existing higher 
level of dust, wind patterns, and 

 
42 AEE at page 63. 
43 Evidence of Lou Wickham at para 36. 
44 At para 40. 
45 AEE page 80. 
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Management: No significant adverse 
effects from individual site sources on 
the characteristics of air quality beyond 
property boundary.  
 

proposed mitigation measures, in 
concluding that dust emissions are 
unlikely to result in any off-site offensive 
or objectionable effects, or pose an 
additional risk to people in the 
surrounding area developing silicosis.46 
 
As identified above, the conclusions 
relating to silica levels, wind conditions 
and dust levels at the quarry site are 
based in incorrect or incomplete 
assessment. Mx Wickham considers the 
proposed quarry has the potential for 
serious health effects as a result. 
 
As such, we do not agree with Mr 
McDean and Mr Penfold that the 
proposed quarrying activity is generally 
consistent with the objectives and 
policies of the Air Module of the 
Regional Plan. 
 
 

6.1.3.2 – Managing Effects of Other 
Discharges: Manage other discharges of 
contaminants to air through controlled 
and discretionary activity rules having 
particular regard to the effects of the 
discharge on:  
a) ambient air quality compared to the 
Regional Ambient Air Quality Guidelines 
(RAAQG) levels provided in Chapter 6.3, 
b) ambient air quality compared to 
internationally accepted air quality 
guidelines or standards for managing 
and understanding the effects of 
contaminants on human health, the 
health of flora and fauna and amenity 
values,  
c) ambient odour and particulate matter 
levels compared to the guidelines for 
assessment provided in Chapter 6.4 of 
the Plan for odour and particulate 
matter  
d) adverse effects from contaminants 
that are hazardous in ambient air, 
particularly with respect to human 
health,  
e) the significant characteristics of air 
quality within an area,  
g) the sensitivity of the receiving 
environment,  
h) existing ambient air quality and any 
cumulative effects as a result of the 
discharge on the receiving environment, 
i) nationally accepted codes of practice 
for the relevant activity. 

WDP - Objective – Air and water quality  
20.3.1: To maintain and where possible 
improve existing air and water quality. 

 

 

 

 
46 AEE page 73. 
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Conclusion 

 

36. Assessments on which the impact on air quality have been based are incorrect 

(crystalline silica levels) and / or incomplete (wind speed and direction, and 

existing PM10 levels). The proposal in its current form has the potential to 

degrade existing air quality and create serious health effects. This means the 

proposal is contrary to the policy framework for air discharges.  

 

National Policy Statement for Highly Productive Land (NPS HPL) 

 

37. We are reliant on highly productive land (HPL) for our food; to grow our crops 

and graze our animals. However, HPL in New Zealand is a scarce resource. The 

highest quality Land Use Class (LUC) 1–2 covers only 5.2 percent of the total 

New Zealand land area, while LUC 1–3 covers 14.4 percent.47  

 

38. The map attached to these submissions shows the distribution of LUC within 

New Zealand. Notable is that most of New Zealand is not HPL. Also notable, 

HPL within the North Island is largely concentrated in the Waikato Region.    

 

39. The NPS-HPL was developed to address the “nationally significant resource 

management issue” of ongoing, incremental loss of HPL from development 

and fragmentation, and protect this “finite resource” for current and future 

generations.48  

 

40. The provisions of the NPS HPL are triggered by the application, as soils within 

the proposed quarry site are classified as LUC 2. 

 

 

 

 
47 Rutledge, DT, Price, R, Ross, C, Hewitt, A, Webb, T, & Briggs, C (2010). Thought for food: impacts of urbanisation 
trends on soil resource availability in New Zealand. Proceedings of the New Zealand Grassland Association 72, 241–
246. 
48 NPS HPL s 32 report at page 45. 



 

 

16 

The NPS HPL test 

 

41. The provisions of the NPS HPL reflect the urgency of its intention, by being 

purposefully restrictive. The starting point is Clause 3.9, which requires that:  

 

(1) Territorial authorities must avoid the inappropriate use or development of 

highly productive land that is not land-based primary production.  

(2) A use or development of highly productive land is inappropriate except 

where at least one of the following applies… 

 

42. The NPS HPL clearly states that all uses of HLP are inappropriate and must be 

avoided, unless the use is provided for.  

 

Relevant case law 

 

43. Mr Matheson has identified the three leading cases which deal with ‘avoid’ 

policies – King Salmon, Port Otago and East West Link.49 

 

44. In his submission, East West Link and Port Otago represent a ‘softening’ of the 

‘avoid means avoid’ approach of King Salmon.50 In reconciling the three cases, 

Mr Matheson concludes that there may be a way through an avoid policy 

where a proposal navigates an exception pathway and, on the facts, does not 

subvert the relevant policies, provides a public good, and does not result in any 

residual material harm or subvert the purpose of the RMA.51  

 

45. The leading cases must be placed in their context however: 

 

 
49 Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] NZSC 38, [2014] 1 NZLR 593, (2014) 
17 ELRNZ 442, Port Otago Ltd v Environmental Defence Society Inc [2023] NZSC 112, [2023] 1 NZLR 205, (2023) 25 
ELRNZ 201, and Royal Forest and Bird Protection Society of New Zealand Inc v New Zealand Transport Agency, 
[2024] NZSC 26, (2024) 25 ELRNZ 915, 917, [2024] 1 NZLR 241. 
50 Oral submission on 02 April 2024. 
51 Opening legal submissions on behalf of RS Sands at para 5.8. 
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(a) The proposal in East West Link was for a much-needed road of national 

significance in Auckland52 which would have effects on a sensitive 

coastal environment.53 There was a clear  tension in the policy 

framework between providing for the development to meet 

community need and protecting vulnerable elements of the 

environment from such development.54 In concluding that there was a 

pathway available through the ‘avoid’ policy framework, the Court 

noted that the pathway is particular to the specific circumstances of 

the case55 and that it would be wrong to treat the distinctive context of 

Auckland and the East West Link as irrelevant.56 

 

(b) In Port Otago, there was a clear tension between the NZCPS ‘avoid’ 

policies and the NZCPS policy which provides for ports.57 The proposal 

concerned the nationally significant Port Otago, which is the only port 

between Timaru and Bluff58 and services the bottom half of the east 

coast of the South Island. The structured analysis of relevant factors 

advocated by the Court was in the context of directly conflicting 

policies at the same level.59  

 

(c) King Salmon concerned private plan change applications to change 

salmon farming activities from a prohibited to a discretionary activity,60 

which were granted using an ‘overall judgement’ approach despite the 

activity being considered to be inconsistent with NZCPS ‘avoid’ 

policies.61 Appeals against the grant were allowed, with the Court 

finding that “avoid” has its ordinary meaning of “not allow” or “prevent 

the occurrence of”; in the context of s 5(2)(c) it was difficult to see that 

 
52 https://www.nzta.govt.nz/projects/east-west-link/ and EWL at [2]. 
53 East West Link at [5]. 
54 At [38]. 
55 At 119 
56 As this would risk subverting the purpose of the RMA – EWL at 120. 
57 Port Otago at [9] and [10]. 
58 At [4]. 
59 At [78]. 
60 King Salmon at [1]. 
61 At [5]. 

https://www.nzta.govt.nz/projects/east-west-link/
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“avoid” could sensibly bear any other meaning.62 The NZCPS policies 

represented a ‘bottom line’.63 

 

46. Responding to concern of the minority, the majority in East West Link  were 

careful not to subverts King Salmon's ‘bottom line’ approach.64 The issue in 

King Salmon was whether the use of “avoid” should control the outcome or 

just be one mandatory relevant factor among many. Consideration of the 

space between those extremes was where East West Link and Port Otago fell.65 

 

47. In our submission, Port Otago and EWL have not softened King Salmon or the 

bottom line of ‘avoid’ policies. They explore specific factual circumstances, and 

have found that there is a softening only in relation to those specific 

circumstances. 

 

48. The sand quarry application before you is not a case where there is a tension 

between equal policies, conflicting policy purposes, or compelling, nationally 

important circumstances, which needs to be resolved. It is analogous to the 

King Salmon scenario, being an application made to facilitate a private business 

activity, which is subject to a national level ‘avoid’ policy.  

 

Pathway through ‘avoid’ 

 

49. The courts in NPS HPL cases have noted the ‘avoid’ provisions of the NPS HPL 

sets a very high bar.66 In relation to aggregate extraction, the NPS HPL offers a 

pathway through the ‘avoid’ policy where the aggregate extraction provides 

significant national or regional public benefit that could not otherwise be 

 
62 Being “avoiding, remedying, or mitigating any adverse effects of activities on the environment”. KS at [96]. 
63 King Salmon at [132]. 
64 East West Link at [120]. 
65 At [121] and [122]. 
66 In that case, reconciling the rezoning of land for urban purposes with a council’s duty to give effect to NPS’s and 
the related ‘avoid’ policy - Save the Maitai Inc v Nelson City Council [2024] NZEnvC 155 at [103]. 
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achieved using resources within New Zealand.67 There must also be a 

functional or operational need for the aggregate extraction to be on the HPL.68 

 

50. Out of all the activities provided for in the NPS HPL, only mineral and aggregate 

extraction are subject to the inclusion of a national test. The bar has been 

deliberately set higher than anything else, for these particular activities.   

 

Functional need for the proposal 

 

51. The applicant proposes to get around this high requirement by suggesting that 

HPL land in New Zealand should be used for sand extraction, because river 

terraces have the best possibility for concrete sand, sand is generally found on 

river terraces, and these are generally also HPL. The applicant concludes that 

this means that sand extraction has a ‘functional’ need to occur on HPL, and 

that the same benefit could not be achieved elsewhere on non-highly 

productive land.69  

 

52. This position ignores the many other sand extraction and production activities 

occurring on non-HPL land, or not utilising the HPL resource. Mr Powell’s 

evidence includes a number of examples of sand quarries not on HPL land.70 

 

53. The applicant’s economic report states that there is limited evidence of 

widespread market adoption of manufactured sand as a mainstream 

alternative to natural sand.71  As identified by Mr Green, this is an outdated 

statement, with a number of operators manufacturing sand sending clear 

market signals that customers are embracing this technology.72  

 

 
67 Cl 3.9(2)(j)(iv) NPS HPL. 
68 Cl 3.9(2)(j) NPS HPL. 
69 See applicants s92 response dated 26 March 2025 at page 3, AEE at 82 – 83, and Evidence of Christian McDean 
at para 4.15. 
70 At appendix 1 
71 Evidence of Lawrence McIlrath at para 3.27. 
72 Evidence of Hayden Green at para 24. 
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54. The application has not considered the possibility of the use of manufactured 

sand beyond dismissing it as a ‘speculative option’.73 Considering the scarcity 

of HPL land and the strong national direction for its protection, this is a 

problematic approach. 

 

55. Mr McDean has stated that sand extraction from coastal areas is also subject 

to stringent controls.74  With respect, this is not a relevant consideration as to 

whether the subject sand quarry meets the high tests within the NPS HPL.  

 

56. Mr McDean also states that coastal sand extraction is a significant distance 

from Central Waikato.75 This is just a statement however. Nowhere in the 

evidence is the cost of shipping sand from alternative locations considered or 

assessed. In fact, in recent years the Government has provided significant 

funding to coastal shipping carriers, in order improve supply chains, including 

from sand quarrying operations around New Zealand.76 

 

Operational need 

 

57. Mr Matheson refers to there most certainly being an “operational need” for 

the proposed sand quarry in this location, and refers to the definition of 

operational need in the National Planning Standards (NPS). However, no 

reason or evidence is cited as being demonstrative of this operational need.77  

 

58. Similarly, in the AEE and planning evidence, an ‘operational need’ is stated 

without an provision of reason or evidence for this need, beyond a statement 

that ‘the sand resource is located where it is’.78  

 

 
73 ME Economics report at page 10. 
74 Evidence of Christian McDean at para 4.15. 
75 At para 4.15. 
76 Government investment boosts coastal shipping in Aotearoa | Beehive.govt.nz. Note the Aotearoa Shipping 
Alliance includes Westland Mineral Sands Co (2022) Ltd. 
77 Legal submissions at 6.10(b). 
78 See AEE at 11.2.1 and para 4.15 of evidence of Mr McDean. 

https://www.beehive.govt.nz/release/government-investment-boosts-coastal-shipping-aotearoa
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59. The application does not prove, at any point, why there is an operational need 

for a sand quarry at 77 Newcombe Road. In our opinion, at least some analysis 

is required to demonstrate that the proposal has an ‘operational need’ as per 

the NPS definition.    

 

Regional or national benefit 

 

60. In summary, the applicant’s position is that a sand quarry in the Newcombe 

Road location will support construction and infrastructure in the regional 

market, while avoiding the transport, environmental and social costs of 

transporting sand across distances. The application cites addressing the 

emerging market pressures for sand, being increased demand and decreased 

supply, as a further regional benefit.79   

 

61. The review of the applicant’s economic report (the ME Report) by Mr Green 

raised several queries with the applicants regional benefit analysis, as detailed 

in his evidence and summarised below.  

 

62. Mr Green will also respond orally to Mr McIlrath’s reply. We include key 

responses below. In summary, Mr Green maintains his critiques of the 

applicant’s economic evidence. 

 

Supply   

63. Mr Green considers the assumption that all expiring consents will not be 

renewed is unrealistic – while some operations will cease, others will look to 

renew or extend their consents.80 Further, additional sources of supply are 

available from new operations, which were either not considered or 

incompletely assessed in the ME Report.81 A number of current and future82 

operations in Auckland cast doubt over the suggestion that the proposed sand 

 
79 Evidence of Lawrence McIlrath section 4. 
80 Evidence of Hayden Green at para 18. 
81 At para 22. 
82 Including projects listed in the Fast Track Application Act schedule. 
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quarry will be necessary to supply to the Auckland market.83 Overall, The ME 

Report does not provide a complete and accurate assessment of future supply 

sources.84  

 

64. Mr Matheson comments that it is inappropriate for Mr Green to assume that 

all existing resource consents to take sand will be replaced, and that consent 

applications will be granted.85  

 

65. Mr Green does not assume that all will be renewed. His position is that some 

will likely be renewed.  

 

66. Further, while this proposition is true as a matter of law, it does not represent 

a realistic environment for undertaking an economic assessment. Quarries are 

not like a house or a factory; there are only certain places they can go. If there 

is more resource available after the expiry of a consent it seems plausible that 

an application would be made, and that that application may be successful 

compared to an entirely new quarry on a new site.    

 

67. Mr McIlrath and Mr Matheson critique Mr Green for raising an issue with the 

applicant’s incomplete assessment of matters concerning manufactured sand, 

but not undertaking any assessment himself.86 We note that the burden of 

proof is on the applicant to prove their application is in accordance with the 

Act’s purpose. 

  

Transport benefit  

68. The ME Report’s calculated transport cost savings do not make sense. The 

‘destination markets’ identified (which include Tauranga, Tirau, Tokoroa, 

Rotorua, Taupo, and Auckland) are illogical, given the long trucking distances 

– well over 50km in some cases – and the availability of closer facilities.87 The 

 
83 Evidence of Hayden Green at para 26. 
84 At para 27. 
85 Legal submissions at 6.10(d)(iii)(bb). 
86 Legal submissions at 6.10(d)(iii)(aa) and McIlrath reply at para 3.10. 
87 At para 31. 
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most likely scenario is that the quarry would service the Hamilton / Cambridge 

market – which undermines the credibility of the purported transport cost 

savings.88  

 

69. In reply, Mr McIlrath states that he is unsure Mr Green’s source for assuming 

that 90% of the Newcombe Road sand would be used for concrete sand. Mr 

McIlrath states that Concrete sand is only between 35% and 44% of the 

anticipated use.89 

 

70. Mr Green’s source is the application – specifically the AEE, and Appendix C, 

which both include the following table showing that 90% of the sand is 

concrete sand: 

90 
 

71. We note that this does not appear to have been changed throughout the 

processing of the application – it does not appear in the s92 response or the 

planning evidence as a change. The application as it stands is that 90% of the 

sand will be used as concrete sand. 

 

72. If Mr McIlrath’s modelling relies on 35-44% rather than the proposed 90%, 

then all the applicant’s estimated benefits are wrong. Mr Green will address 

this point further in his presentation. 

 

 

 
88 At para 40. 
89 Lawrence McIlrath reply at para 4.2. 
90 AEE at page 8 and Appendix C – Site and Staging plans. 
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Emissions benefit  

73. The errors in the transport benefit assumptions flow through to the ME 

Report’s stated emissions reduction benefits - which are premised on the 

calculated transport benefits.91 

 

Social benefit   

74. Similarly, the ME Report’s assumed social benefit, in the form of reduced 

reduce road deaths and injuries from fewer kilometres travelled, is affected by 

the errors in the calculated transport benefit and the conclusion that the 

distance sand would be transported will be reduced.92 In addition, the ME 

Report focusses on kilometres travelled rather than the real transport 

environment, with factors such as road type (e.g., rural vs. urban roads), road 

quality, and hazards (e.g., intersections) of relevance.93  

 

75. Mr Green also identifies that ME Report assumes that all transport cost savings 

translate directly into public benefits. Presumably, the stated transport cost 

savings would reduce sand prices, and an opportunity deliver genuine public 

benefits. If they would not, any financial gains would accrue solely to the 

applicant as profit.94 This could not be said to constitute a ‘significant national 

or regional public benefit.’ 

 

Future use of the site 

 

76. The applicant submits that, following completion of the quarry activity in 25 

years time, with the implementation of a rehabilitation and reinstatement 

plan, the quarry land will be able to be used for a wide variety of primary 

production activities.95  

 

 
91 Evidence of Hayden Green at para 60. 
92 At para 65. 
93 At para 70. 
94 At para 55. 
95 Evidence of Jeremy Hunt Appendix A Table 2 and at para 6.3. 
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77. Mr Tony Chisnall has indicated in his evidence that he expects it is unlikely the 

original soil profile can be authentically restored, resulting in a degraded, 

hybrid material that will never replicate pre-quarry conditions.96 Further, the 

site will retain batter slops and a pit floor which do not exist at present.  

 

78. The Panel commented yesterday that they were unclear about the specific 

proposals for remediation. In questioning Mr Hunt indicated that the 

reinstated land would be ‘a mix of LUC 2 and lower productive material’, and 

that areas of the site would ‘return to LUC 4’. We agree that the evidence 

provided by the applicant to date does not clearly set out how the land will be 

reinstated to HPL.   

 

79. Although the applicant has indicated that the land will be able to be used for a 

wide variety of uses, common sense would indicate that the land would be 

rendered unusable for at least some uses. For example, it is unlikely that the 

land could be used for orcharding or horticulture considering the post works 1 

in 3 topography.  

 

Summary and conclusion 

 

80. Whilst there is a pathway through the NPS HPL for the sand quarry, the bar is 

set deliberately high. This is due to the scarcity of HPL and the need to protect 

this at risk resource.   

 

81. The proposed sand quarry application: 

(a) Has not demonstrated that the sand at the 77 Newcombe Road site 

provides a benefit that cannot be achieved anywhere else in New 

Zealand. In fact, the evidence shows that benefit can be achieved 

elsewhere in New Zealand on non-HPL land and through alternative 

methods of production (i.e. manufactured sand). 

 
96 Evidence of Tony Chisnall at para 26. 
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(b) Does not demonstrate that there is a functional or operational need for 

the HPL land at 77 Newcombe Road to be used as a sand quarry, 

including for the same reason as in (a). 

(c) Has not demonstrated that the sand quarry will provide a regional or 

national benefit. The supposed regional benefits in the economic 

analysis are based on flawed assumptions and incorrect calculations. 

 

82. The proposed sand quarry does not meet the requirements which allow 

aggregate extraction to occur on HPL, as set out in clause 3.9(2)(j)(iv). As such, 

the proposed activity is an inappropriate use which must be avoided under cl 

3.9(1) NPS HPL. An ‘avoid’ interpretation is appropriate considering the facts 

of the proposed quarry, in line with King Salmon jurisprudence. 

 

Experts 

83. In support of the conclusion that consent should be declined, Mr Powell will 

call the following experts: 

   

(a) Hayden Green (Economics); 

(b) Lou Wickham (Air quality and health risk); 

(c) Tony Chisnall (Geology); and 

(d) Adrian Morton (Landscape). 

 

DATED at Tauranga this 3rd day of April 2025 

 

________________________/_____ _____ 
Vanessa Hamm / Jemma Hollis 
Counsel for Rhys Powell 
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Attachment 1 – HPL distribution in New Zealand 

 

 


